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PART I. 

PROCEEDINGS IN AN ACTION TO EXECUTION. 



CHAPTER I. 

PROCEEDINGS BEFORE ACTION. 



Notice of Action — ^to Justices — Officers of Excise and Customs, 
&c. — Officers of Army, Navy, and Marines-r-Clergymen — 
Commissioners of Bankrupt — Other Notices required by 
Statute — Limitation of such Actions — Demand of Copy and 
Perusal of Warrant — Other Demands — In Trover— In De- 
tinue. 

In order to maintain an action at law, it is some- 
times necessary before it is brought to serve the in- 
tended defendant with a notice stating the cause of 
the action, and the plaintiff's intention to commence 
it ; sometimes to demand the perusal and a copy of 
a warrant ; and sometimes to make some other re- 
quest or demand of which the object is to complete 
the plaintiff's right to recover ; and it will be proper, 
before entering on the proceedings in an action, to 
draw the attention of the attorney to the cases in 
¥rhich either of these things must be done. 

In those cases where a notice of action is requisite, 
its chief object is to give the person who is intended 
to be sued an opportunity of obtaining advice, whether 
he have given cause for the action or not ; and if he 
£nd that he has, of tendering a sum of money by 
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way of amends to the party who complains of him j 
aad, therefore, in such cases the action must not be 
commenced till a certain time afler the notice has 
been giviei^. This time is prescribed by the statute 
5 & § Yiet. €. 97, Si4, to be in all cmses one calendar 
month. The notice is never necessary except where 
it is required by some.sta.1tute s and f£e same statute 
which requires the notice to begiven« generally limits 
the time within which the action may be commenced 
to a much shorter period than that Hmited for other 
actions. 

A demand of the perusal and a copy of a warrant 
is necessary where the illegal act whidi has been com- 
mitted, and which is complained of^ was authorized 
by the warrant ; for though thfe person who executed 
the warrant has committed an ill^;al act> yet the 
blame rests with him who issued the warrant autho- 
rizing that act : and the object of the demand, as 
will presently be seen> is to cast the respcmsibiOyity 
where the fault lies. But where the wajrrant itself is 
legal, and the illegal act complained of consists in 
fiome excess not authorized by the wa^ant, notwith- 
standing it may hare been committed mder cobux of 
it, a perusal and copy of the warrant need not be 
demanded before commencing an action against tj^ 
party who has been guilty of that excess (a)« It U^, 
however, necessary in most, and advisable in. aU» 
cases to make a demand, for there may be a doubt 
whether a case may not possibly ocour where the 
warrant may be legal, and yet the want of a demand 
of the perasal and a copy of it subject the plaintiff 
to failure in his action (d). 

The notice of action^ and the demand of the peru- 
sal and a copy of the warrant, are only necessary in 
cases where they are expresdy required by statute. ; 
but the other request or demand which has been 
mentioned is, in most cases, indep^iident of any sta- 



(a) Sturch v. Clarke, 2 Bam. & Adol. 113. 

(b) Price v. Meeetnger, 2 Bos. & Pul. 158. 



tate, and its object is usually to obtain evidence that 
the plaintiff ^s right has been withheld from him, 
where that is necessarj to be proved^ and where the 
only way of proving it is by showing the defendant's 
refosal to comply with a request or demand of that 
light. 

If the intaeided action be against a jostice of the 
jpteace fbr any thing done by }£a in the execution of 
his oflBd^^ it is re()i&ired by statute 24 Geo. II. c. 44^ 
ft. 1^ that notice in writing of die intended writ <^ 
process shall be delivered to him, or left at the usual 
place of his abode, by the attorney, or agent, of the 
party who intends to sue or cause the same to be sued 
out or served, at least one calendar month before the 
sniAg out or serving the same ; in which notice shall 
be cfearfy and explicitly contained the cause of action 
widch the party hath, or claimeth to have, against the 
justice. On tlie back of the notice there must be 
indorsed the name of such attorney, or agent, together 
willh the pkce of his abode, and he is to be entitled 
to a 4ee of twenty shillings for the preparing and 
serving such notice, and no more. By section 4 no 
'evidence shi^ be permitted to be given by the plaiif- 
tiff on the trial, of any cause of action except such 
as is -eiHttakied in the notice ; and by section 8 the 
action must be eommenoed within six calendar month3 
after the act committed. 

The statute 28 Geo. III. c. 37, s. 25, is similar to 
the above. The persons who are entitled to the no- 
tice, by virtue of this statute, are " any officer of the 
customs or excise, or any person or persons acting 
by his or their order, in his or their aid ;" and the 
notice is required where the action is to be brought 
'' for any thing done in the execution, or by reason 
of that or any other act or acts of parliament then 
in force or t^reafiber to be made, relating to the said 
revenues, or either of them.'' This act, in addition 
to the name and place of abode of the attorney or 
agent, requires the name and place of abode of the 
person or persons, in whose name or names the action 

b2 
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is intended to be brought; to be iitated iii iSh^ notice^ 
and by sectioil 23 the action must be brought within 
t!hreehmar months next ^ftet the matter or thiilg done. 
Where the action is to be btoiight 'against any officer 
6f excise, or person emptoyed in' 'the rpvenue of ex- 
cise, or any person acting in the aid aiid as^istkiie^ 
of any such officter6rpWionsbtein'pf6y(e3,itisfhr(hfeT 
required by statute 7 & 8 Geo. IV. c. 53, s. U4;tlittt 
the notice shall siate t&e tfe/e Whldq aiid'thfe pra.ce 
where the cause of action arose. - The' litriitatidn ih 
this act is three calendar months ajfter the cause ^bF 
action shall have arisen; but as the linlit ih "28 
Geo. III. c. 37, s. 23, is threfelunar months, the 'ti!<ijl 
tion should be brought within the three hirttii iionths!. 
The statute 6 Geo. IV. c. 108, s. 93, requires a Simai* 
notice to be given where the intended action is against 
any officer of the army, navy, or marines, or against 
any person acting under the direction of the com- 
missioners of his Majesty's customs, for any thing 
done in the execution of or by reason of his office ; 
and this action must be brought within sit lunar 
months next after the cause of action has ansen. 
^he statute 43 Geo. III. c. 99, s. 70, for consolidat- 
ing the provisions in the acts relating to the duties 
•under the management of the commissioners for the 
affairs of taxes, requires a like notice where an action 
is intended to be commenced against any person ot 
persons for any thing done in pursuance of that act, 
or any act for granting duties to be assessed under 
the regulations of that act ; and this action must "be 
commenced within six calendar months next after 
the fact committed. 

A similar notice is required by the Building Act, 
7 & 8 Vict. c. 84, s. 108, to be given in respect of any 
thing done or intended to be done in pursuance of 
that act. The action must be brought within six 
lunar months. 

Before commencing an action against a clergyman 
for non-residence, at the suit of any informer, the 
statute 57 Geo. Ill: c. 99, s. 40, requires that he. 



and al3Q. 1^ Vishop of his dioce^, be .eacb served 
with fn, simil^ >i^otice one calendar month before the 
actiop. 13 hrpught; the notice to the bishop to be 
left, ^t ,ihe.,t^gi3try of hi? i^opese i and this noti«^ 
im^st expy^^^.-thq .pexialtj pir penalties intended to b^ 
^i^df^^,jBin^ nii?;5t npt be ^v?n ,)before the 1st day 
yi(,l^pril,if^ ^.ij^typar. after. the penalty has be^ii 
i^qi^ri^ed.' .^ ,■ , ,. . - ^ . .^. , 
,.,% l*p .Ti^Tffi*;^ Apt, 3 Geo. ly. c. 126, s. 143, 
a,i}fttffie,.iQ^st,b^ given befoje. commencing sax action 
jl^r, 9^y iSyjiifeitwifB or pen^ty imposed by that, or any 
oth^^ Bfit fl^ade for. erepting turnpikes,, or for repair- 
ij^ q^,SLig^eiidxQg tur^ipil^e roads ; the action, must b^ 
m^aujg^ mtbiix thxe^. calendar months. And by the 
$[flg^ay Act,. 5 & Q Will. IV. c 50, s. 109, notice 
qiffmoji i^ required before commencing an action 
^ftiist ftny justice, surveyor, or other person, for 
^y.. tl>jjpg.,dpne\ in pursuance of that act, and the 
9f^imi^]ist be brought within three calendar months. 
"rW. ib? jBajqikrupt Act, 6 G^o. IV. c. 16, s. 41, 
4cq^piis3ibn^s , of bankrupt are entitled to a similar 
iffiiW!^ ^.le^^il;,o^e calendar month before the action 
.i^ibr/?(»g'J>[t.r A^d the action must be brought withia 
t|^e^ c^^nqar months after the fact committed. 
,1 jThe statuCes 7 & S Geo. IV. c. 29, s. 75, and c. 
30, ,?^ 4il, xeqiure a hke notice to be given to the in- 
fei^ed defendant for any thing done in pursuance 
of the acts for conspUdating and amending the laws 
xelativie to larceny, &c., and maUcious injuries to 
property ; . and the action must be brought within 
six calendar months. 

For the protection and indemnity of the commis- 
sioners and other persons acting in the execution of 
the acts relating to the land tax, the statute 5 & 6 
Win. IV. c. 20, s. 19, requires a calendar month's 
notice to be given previous to the commencement of 
any action against any person or persons for any 
tjung done in pursuance of those acts, and also that 
;9uch action be commenced within six calendar months 
next after the fact committed, a^d not afterwards. 



6 PROCKBDINGS BXFOHB ACTION. 

Hie act of 5 & 6 Will IV, o. 59, for Ae Pre- 
'iwntion of Cruelty to Aniinals^ reqaires (in see. 1 9) 
fearteen days' notice («) to be ^ren before the com^ 
mencement of actions and prosecntioits against anrf 
person for any thing done in puisoanee or under the 
authority of that act, and ihat they- shall- be com^ 
menced within one cndendar monfth aftier • the .faeA 
committed, and not afterwards. 

By statute 6 Sc 7 Will. IV. o. 37, being tbe Act 
for regulating the Making and Sale of Bread (see. 29)i 
notice is required before commenoitig an eetion againat 
any peace officer or officers for any thing done in tbe 
execution of that act, and the time for cottmenoing 
the action is limited to sx calendar SMMiths. 

By the Act for the Commutation of Tithes, 6 ft 7 
Will. IV. c. 71, 8. 94, notice is required before 
oommendng any action against any eommissoaer^ 
assistant-commissioner, justice of the peace, iTalueTi 
umpire, or surveyor, for any thing done under the 
authority of that act, and the time for commencing 
the action is limited to three calendar months. 

By statute 6&7 Will. IV. c. 54, s. 27, being the 
act to consolidate and amend the laws relating to the 
conveyance of newspapers by the post, and also by 
statute 6 & 7 Will. IV. c. 71, s. 26, being the act 
to reduce the newspaper duty, one caleadar month's 
notice is required before commencing any action 
against any person for any thing done in pursuance 
or under the authority of either of those acts, and 
tl^ action must be commenced within three calendar 
months next after the fact committed. 

By statute 1 Victoria, c. 36, s. 46, it is, *' for the 
protection of persons actine in the execution of the 
post office acts," enacted that all legal proceedings, 
whether by action or by prosecution, wluoh shall be 



(c) But the stat. 5 & 6 Vic. c 97, s. 4, requires this to be 
a calendar month's notice, and as the action must be brought 
within a calendar month' after the fact committed, it is impos- 
sible to bring an action and comply with both statutes. 
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ooifameivced a^st any perton for any thing done 
hi' pursuance of or under the post office acts> saall 
be commenced witbin three oakadar months next 
aifter the commisaoH of- the act, and not afterwards i 
and notice in wrating of anoh action, and of the cause 
thereof, shall be given to the defendant one calendar 
month at least Jwfore' the conunencement of the 
action. 

In somer of the foregoing statutes the length' of 
notice reqmreH is less than a calendar month, but 
that ia altered by the statute 5 & 6 Yiet. o. 97, s. 4, 
which enacts that in all cases rrhiGte notice of action 
Is re<]piired, it shall be given one caLendar month at 
least before the coanmencement of the action. 

Those ti^hich have been mentioned are the most 
prominent of the pubHe acts which require notice of 
action to be given, but it is not to be supposed that 
there are no others ; and there are many acts which, 
though they require no notice of action, limit the 
time within which the action may be commenced to 
a very sk^ pmodi and whenever an action is to 
be commenced against any person acting under an 
act of parliament^ the act should always be looked 
into before taking any proceedings, in order to ascer- 
tain whether any and what notice be required, and 
to what time the commencement of proceedings is 
limited. The period within which any action may 
be brought for any thing done imder the authority 
or in pursuance of any of the acts commonly calld 
public local and personal, or local and personal acta 
and other acts of a local and personal nature, is two 
years, or in case of continuing damage, then within one 
year after the damage shall have ceased. See statute 
& & 6 Viet. c. 97, s. 5; It may also be of use to 
mention, that some of the acts which have been 
noticed require the venue in the action te be laid in 
the county where the cause of action arose, and if it 
be laid in any other county the defendant will be 
entitled to a verdict on that ground alone, indepen- 
dently of the merits of the case. 
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, Where a statute, requires tlie noi^e to Jbe giveoi^ 
gr limits the time of commenpiug.JWi ^ctiou for any 
thing done in the exeqntipn of the p^fty*s Qi]&c.e, Qr^ 
in pursuance of tl^e ^^t, p^. the li}ip^ it, n^ust .notj h^^ 
supposed that the party is o^ij^y ^fttifj^ed, to.tbe.pxQ* 
tection of the statute whew he hai^.aet^4> 'Sfiictl]/ ''2^, 
the execution of his office,'! or " i^ p^W^uarice of thi^ 
act;" for if that were so the statu^^ ^vpu^d .piij[y,btEt 
making a show of protectij^ hipa \^hef^:h?.»(^fi4^d,i^q 
protection i hut if he. bond fide sqppo^e, that he, 1% 
^ting and intend to act '^ in the e^^equtjipn pf hi3- 
office," or " in pursuance of the a^t/' althaUjB^ hV* 
may, through misapprehensiop, be exceeding, thfi 
authority with which his office clothes him^ or, tba^ 
which the act gives him, he is entitled to the. notice, 
of action, and the benefit of the limitation ,of tfa^ 
tipie for commencing it (cQ. . ^ 

, The notice of action must comply strictly in.j^tt, 
respects with the requisitions of the statute ^equir^^ 
it ; and as it must state the cause of the ijate^d^4 
action, it is usual and the safest mode to giy^ it; 
almost in the very words of the intended declaration.- 
in the action (e), and for this rea/^on the atton^e^, 
will always act wisely in having the nptiice prep^geed. 
by counsel or a special pleader, and the instructions 
to be sent to him for the purpose shoi|}d be as. full 
as if they were instructions for the declaration. 

If a party entitled to such notice have been served 
with it, and determine to tender amends, he should, 
take care that the tender he made before the time at 
which the action may be brought arrives. 

The demand of a perusal and copy of a warrant 
is necessary wbere an action is intended to be brought 
'^ against any constable, headborough, or other officer, 
or against any person or persons acting by his order 

(^ Theobald v. Crichmore, 1 Bam. & Aid. 229. 

(e) Indeed the true time and place are often required to be 
stated in the notice where they are not required in the declara- 
tion. 




nAVih irfs *6id?'ftlf any tbmg dbne lAdbeclience to any 
MMnt ^ft^ ttie-haiiS and seal of any justice of 
tbpTii^fe^.*' '.^fife statute which requires this demand 
f^'^By^^&atfik iW^iVKiko. n. b: 44, s. 6. The 
d^j^^'ifltstl/bif^ffi >vritiiig, ittfmst be made by the 
^ty^«J'*;|j^ftfe^^MtSeMiidg.t» bring the action, or by 
' "^ if"fflSi *ittbrtiey or agent, and it must be 
'ttty'ibj^ySSmandlhg th^ perusal a 



and copy. 
itI^lJ3Wfi| Iteen-made, if it be not complied 
iii,jM{n'J^lii'JaM, -the actr6ii may be brought 
^* ^cyi^table, &c. or person who executed 
tiSfe '^S^^iftkltf, atfd' ori whom the demand was made. 
Biif if'iflre ti^aid be complied with by showing the 
^mhi 'a!hid' permitting* a copy to be taken (/) by 
thte'^rty dieiaariding the same, the statute goes on 
to^ynact;thttt **itt case, after such demand and com- 
pliance, ^c, any action shall be brought against such 
cohstable, &c. without making the justice or justices 
who si^ed or sealed the said warrant, defendant or 
defendants, that on producing and proving such 
warrant at the trial of such action the jury shall give 
their verdict fbr the defendant or defendants, not- 
withstanding any defect of jurisdiction in such justice or 
jhsttdes ; and if such action be brought jointly against, 
such justice or justices, and such constable, &c., then 
on pn)of of such warrant the jury shall find for such 
constable, &c., notwithstanding such defect of juris* 
diction as aforesaid ; and if the verdict shall be given 
against the justice or justices, in such case the 
plaintiff or plaintiffs shall recover his, her, or their 
costs against him or them, to be taxed in such 
manner by the proper officer as to include such costs 
as the plaintiff or plaintiffs are liable to pay to the 
defendant or defendants for whom such verdict shall 
be found." 



(/) Care should be taken that the demand be served, and, 
if complied with, the copy taken in the presence of some one 
besides the intended plaintiff, in order that he may be able to 
prove it on the trial, if an action be brought against the justice. 

b3 
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The object of this enactment, it mH he seen, is 
to relieve the innocent inferior officer who executes 
a warrant correctly from the consequences of any 
illegality in the warrant, and to throw th6se conse- 
quences on the party in obedience to whose warrant 
the illegal act was committed. 

To entitle the constable, or other officefr, ftc. to 
the protection of this section of the ^atnte, he must 
hare acted in strict obediehce to the watrant {ff) t 
for it is perfectly clear that it was ri6t the intention 
of the legislature to make the justice answerable 
for the illegal act of anyone but himself; neither 
was it the intention to protect the constable, &c., at 
the expense of the justice, against the consequences 
of any act which the justice had not by his wtorant 
authorized him to do. There is one protection, 
however, which section 8 of the statute gives the' 
constable, &c., where he exceeds the authority given 
him by the warrant, and that is, that the action 
must be commenced against him within six calendar 
months (A). ' 

If on a perusal of the warrant it be found that the 
illegal act complained of was not authorized by it, 
the justice must not be made a patty to the action ;' 
i£, on the other hand, it be found that the act com- 
plained of is authorized by the warrant, the constabld,* 
&c. need not be made a party, but the action may 
be brought against the justice alone. 

The Bankrupt Act, 6 Geo. IT. c. 16, s. 3t, re^ 
quires a demand of the perusal and copy of the coih- 
tnissioners* warrant to be made on persons appointed' 
by commissioners of bankrupt before an action is 
commenced kgainst them for any thing done in dbe-' 
dience to th^ warrant prior to the choice of assignees, 
and in that case the petitioning creditor is the party 
to be made defi^ndant, and not the commissioners, 
whose warrant it is. And an action for any thing 



S! 



BeU v. OtkUy^ 2 Maule & Selwyn, 259. 
^h) Parton v. fViJUamSf 3 Bam. & Aid. 330. 
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done in pursuance of the Bankrupt Act must be 
commenced within three calendar months after the 
&ct committed. 

In order to maintain an action against overseers 
for the surplus arising from a distress for poor's rates 
under the statute 27 Geo. II. c. 23^ s. 23, a formal 
demand must h^ made. 

The (mses, not under any statute, in which a de- 
mand should be made before commencing an action, 
are (with the exception of those to be presently 
noticed) cbiefly where it is rendered nec^sary by 
the particular contract sought to be enforced, and 
the necessity of the demand will always depend upon 
the circumstances of the case ; but to enter into this 
subject at any length would be altogether beyond the 
object of this work ; but there are two actions, before 
commencing which such a demand is oftener neces- 
sary than in any other cases — these are the actions 
of trover and detinue. Both these actions lie where 
any goods or chattels of the plaintiff have come into 
the possession of the defendant, either lawfully or 
unlawfully. If the defendant have unlawfully con- 
verted them to his own use, the action of trover lies ; 
if he unlawfully detain them from the plaintiff, the 
action of detinue lies. When the defendant has unlaw- 
fiilly taken the property out of the possession of the 
plamtiff, nodemandis in generalnecessary before bring- 
ing the action of trover, as the unlawiul act is usualfy 
of itself a conversion ; but whenever the defendant 
has originally obtained possession of the property 
lawfully, as by finding, borrowing, or the like, and it 
becomes necessary to bring an action of trover against 
him in respect of it, a demand of the property should 
be made upon him by the plaintiff before the action 
is brought, and in a manner capable of proof; and 
if he refuse or neglect to deliver it^ proof at the trial 
of such demand and refusal will be evidence of a con- 
version of the property to his own use. 

As the unlawful detention is the ground of the 
action of detinue, a demand had better be made in 
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all cases where that action is intended to be brought ; 
for there can be no better evidence of a detention, 
where the defendant has the plaintiff's property in 
his possession;, than p];oqfQf.ajde^nd and refusal to 
deliver it. '' * '^ ^ 

It is most co^y^^|ie^tta,mal^ a,4#^)SA^4»i¥^^n^i^^^ 
signed by the intended plaintiff, and the writing 
should contain an authorityto the person who is to 
deliver the .written demand, to>jf«Bfiiy(^ ,titie,pirftp^rty,j 
A duplicate (previously examined with the one ddir^ 
vered) should be k«pt, in order th«tit mdy be ppOYed^ 
if necessary, at the trial. ' 
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- ^^''^'ki'ti^Hi^lsi^o's^tORM-or action. 

Insi^libeito's'to^^eM'-^-^tfk^'of' Pftrties-^^aracters suing or 
stmi itt^^Rtt&deiidf ^oH fiefeadant-^Forms of Adaoii — ^In- 
4<N»efi}ept.0f'^})t.s|i^ Coalfs on Writ— Whea necessary— 
"What to indorse for Costs — Altering the Writ — Of Process 
to save the Statute of Limitations. 

The process for the commencement of all personal 
actions in the superior Courts of Law is called a 
Writ of Summons, and it is prescribed by stat. 2, 
Will. IV. c. 39, s. 1, commonly called the Uni- 
formity of Process Act ; oy the provisions of that 
act it was only applicable to non-bailable actions, 
but by the statute 1 & 2 Yic. c. 110, s. 2, all per- 
sonal actions are directed to be commenced by this 
writ. 

When a country attorney is instructed to com- 
mence such an action, he should write to his London 
agent for this writ, and the agent should have the 
following information. 

First, The christian and surnames of the plaintiff 
and defendant. 

Secondly, The place and county of the defendant's 
residence, or supposed residence, or wherein he is, or 
is supposed to be. 

Thirdly, The form of action applicable to the case. 

The agent must have the above information in all 
cases ; but where the action is brought to recover a 
debt, he should have the following further informa- 
tion, viz. 

Fourthly, The distance of the defendant's resi- 
dence from that of the plaintiff's attorney (if it be in 
the neighbourhood), but if it be in a different part of 
the country, its distance from the residence of the 
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correspondent to wbona it is intended to send the 
writ for service. 

Fifthly, The exact amount of the debt which the 
plaintifiP seeks to reoorer. 

The above nvill be sufficiently intelligible in ordi- 
nary cases, but many instances will occur in which 
there is some peculiarity or difficulty requiring ex- 
planation, and it will be a convenient course to give 
such explanation in the order of the foregdbg heads : 
— and, f rst. If an action be brought on a bill of ex- 
change or promissory note, or other written instru- 
ment, it will often happen that the defendant has 
used only the initials or some contraction of his 
christian name in signing his name on the bill, note, 
or instrument, and his correct name may not be 
known ; in such case he may be named in the writ, 
and sued by the initials or contraction of the christian 
name used in signing his name on the bill, note, or 
instrument. (Statute 3 & 4 WiD. IV. c. 42, s. 12.) 

If either the plaintiff or defendant sue or be sued 
in the character of executor, administrator, assignee 
of a bankrupt, or assignee of an insolvent debtor, it 
need not (if the action be in the King's Bench or the 
Exchequer) appear by the writ that he sues or is 
sued in that character ; indeed in these two Courts 
it is in general better not to mention in the writ the 
character in which either party sues or is sued ; for 
on commencing such an action it is often a matter 
of doubt whether the action should be by or against 
a party in his representative or his private character; 
and on a general writ, that is, a writ not showing 
any character, a declaration may be delivered either 
on a cause of action for or against the party in his 
private capacity, or for or against him as executor, 
assignee, &c. ; but if the writ name either party as 
assignee, executor, &c., the declaration must cor- 
respond in that respect with the writ, otherwise it 
will be irregular. This is well settled in the King's 
Bench and the Exchequer, but there are some de- 
cisions to the contrary in the Common Pleas, and 



Wltlf or SUMMONS. 15 

therefore, where the action is to 'be in that Coort, it 
will be better to describe the parties in their repre- 
sentative capacity. 

Secondly, If the action be agmnst a corporation 
aggregate, the correct name of the corporation should 
be stated, and the county in which it is intended to 
seire the writ, for though a corporation cannot in 
strictness be said to have a residence, yet as a writ 
of snmmons can only be served in the county into 
which it is issued, that county must be mentioned in 
the body of the writ, and so if the action be brought 
against the inhabitiusts of a hundred or other Uke 
district. 

If in other cases the residence of a defendant be 
not kxiown, or it be intended to serve him with the 
writ in a different county from that in which his re- 
sidence is, his supposed residence must then be given, 
or else the place where he is, or is supposed to be at 
the time ; fmd in describing the residence, or sup- 
posed residence, '&c., it is not necessary to mention 
it more particularly than by the name of a parish, 
city, town, or other like place. 

It may here be observed, that if the action be 
brought against several defendants, they may all 
(y/hntever their number) be included in one writ; 
but if ail the defendants do not reside, or are not to 
be 'served in the same county, there must be as many 
writs issned as ther^ are counties where any defendant 
ifesides, oris to be served ; for instance, if there be three 
deftndants, and ther all reside in Staffordshire, one 
writ is sufficient t if two reside in Staffordshire and 
one Bi Worcestershire, there must be two writs ; if 
one defendant reside in Staffordshire, another in 
Worcestershire, and a third in Shropshire, there must 
be thi«e writs ; but it is to be observed, that all the 
defendants must be named in each writ, and in fact 
the different writs are word for word the same (a). 



^-«w*^ 



. 4«) The practice is as stated in the text, but I can discover 
qo isood I'eaaon lYhy it should be necessary to issue more than 
one wilt. 
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ejfectiiient 6hft'ife|ilfyin. wJiicU tntt'W tr6ated 6f ^el" 
parattly, ai^ -i 'ftiw ptlidr 6ctioil^ XM^^ i-eafl),. 
which ttbriir n^^mi^'thkt^ Jvj'rfqMirfetidfe^lo lib-' 
tibevthem ill thi^'wbrk/ifll HetitAs'^ifFliS itt; oiic^'6f 
the.folldM^fe'ftHttsrffidyWnhe^W^ </ ^''^, 'V'" 



' ^' "*^ 6f dbv^^lii -^'''^ "^^^' ^''^V» ■>i."i.il'> 
'''■"' 'of trespass;' '"^'''^^ M'.-ij.-^Oi-^ i; /«! 

■•'•••.'*' 6fcltetihil6; '/''-• ^" ^^"^'■"■'/•- '"';' 
atid the agent rtimt be ihfQti&efl in iWhifeh of tHeiSie ; 
forms the action iife to bfe broti^t, a^it'ttitp^t 1!^ rijf^ni.'* 
tioned in the wtit; and, if k niidtak^ be fcaae' bj^'^ 
naming a wrong forrii of actipn, the JjrpdfeedStt^ ittiiiy' 
be set aside as soon as the plaintiff declarts, (if the 
application be made before the time, fbt pleading bx- 
pires,) for in that case the declaratioti will bd in a 
different form of action from that mentioned in €lie 
writ, and it will therefore be irregular. 

Where the action is brought to recover a simple- 
contract debt, as for goods sold, money lent, wbi-k 
and labour, or the like, it may be either an action on* 
promises or an action of debt ; the chief differencfe 
in these two fonris of action, when brought' folt* that 
purpose, being, that if the action be on promises^ the 
plaintiff must execute a writ of inquiry of damages, 
if the defendant suffer judgment by defkult ; but if 
the action be in debt, that is not necfeissriry, but the' 
plaintiff's costs may be immediately taxed and exe- 
cution issued for the true amount of debt anfd costs, 
without a writ of inquiry. 

All actions on bOls of exchange and promissory 
notes maybe actions on promises, and are usually 
brought in that form, for there is a metl^od of ob* 
taiijing final judgment, in actions pn these i^stru- 
ments without executing a writ of inquii^y which 
will be afterwards point^ out. Imsome c«se»y and 
as between certain ^parties io theise Instruniedts, the 



af^ioj;i.of,43ht .will, al^o ^» mid as ^b^f^eeu certain 
otl^i^j)aj:%^^.J4t i^iG^far that; debt y(Sl »qt Ue^ As it 
m^, .^OBpif $iipe6 t^ desirstWet to brii^g wa, action of 
^m .W,^,m,pi|ifl<>l^ mste*d .qfi^^>^ti9a on pro-, 
^^.% ^^f<^n?rffW?f 0iat fpippi, of . action may 
with safety l^iftflJjpt^tt w^} l^er(& be^ppinted out. 

It has been decided, 4^h^i^.,a9iaon of debt will lie 
by the drawer against' the ^^qceptor of a bill of ex- 
change {b)f also that i^.wJH ^I^ % the first indorsee 
against the drawer of a j)ill pif exchange (c), but not 
by a subsequent indorse^ ^agai^st the drawer (d), also 
that an action of debt ^jul lie by the payee against 
tl^.ffyik|^r ^ ,A,,pi^niij5^ry note (e)3,.also that it will 
^*^Wi WiiJj^ ^ W QF note against his im- 

nyj^iftte ^ jinqgrs^jr (f)^.h\xtit will not he against any 
o^^ wi^yi^^.in^diafe injdoirsejp. 

A oimtipisi^ always ;iipplies a promise by each party 
toiejfqrin it,' wd. where either party has broken his 
cfu^r^tV tb^^ isi a bj;es^h of his promise. Therefore 
ix^,44,"|a^jt}pjaSj,fQr, the breach of any contract, other 
than a contract .merely for the payment of money*, 
(m|;qd^^.c^,t)xe ^tion m^y generally be either in 
dgt^j^'pr pfi,jpr/);pwses,) the a<?tion will be an action on 
p^np^^.a^.this applies to implied as well as to 
expj^e^^{^pn^i;^is;,.but it must be understood that; 
t^i;^ ao^(^ j^ {^pply to contracts under seal^ in which 
c^ thi^ ftfltipn ^iU be either in debt pr covenant, 

yfn^XP^T^ actipn i? brought on a covenant to pay 
aiperj^in 3up of nfionpyat a day past, for instance,. 
o]Di,tbejus^^i;pyepaiit fpr paymei^t in a mortgage 
depdy tM^. c^tfion la^y be either ,ai;L action of dpbt ot 
ana/p(4Q0^.9f.^Qivenan|:., If debt be brought, a writ 
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(0 .Pr»<Wy.v» ^enlff]^, .1,^, & C 674; JVatmn v. KighU 
ley, 3 Pemr ^ DaAisoi), 408 ; 6'. C. 11 Ad. & E. 702. 

(c) Strut ion'y, mil, 3' Price, 253. 

(rf) Lewin^r. Edwards, Meftson ftWelsby, 720. 

(e) Bishop y* Yovng, 2 B. & P* 78 ; Hatch v. Troytty 3 
Ptorry & DaTisoiv4da ; S*. e* U Ad. & £.^702. 

( / ) Watkim V. W<fie9 7 Mee^qn & Welsby, 488. 



IS FORM OF ACTION. 

df inquity of (kmages need not be exeented ; if 
covenant be brought, a unrit of inquiiy must be exe- 
cnted. 

An action on the case is always Ivonght for some 
breach of duty committed by the defendant^ or for 
some Terongftil act done by him, which in its eonae- 
quences entails an injury on the plamtifF. 

An action of trespass is always brought for some 
immediate injury to tbephdntiiTs peorMm or propeirty, 
real or personal. Where the injury to either is not 
immediate, but only a consequenice of a wrongful 
act of the defendant, the action will be on the case. 
It is sometimes a point of great nicety whether an 
action should be an action of trespass or an acftion 
on the case, and if the attorney have doubts on the 
subject, he should state the facts of the case to his 
agent, and he again, if he hare doubts, will get them 
solved by his counsel. 

The action of detinue is usually brought where 
the specific chattel detained is sought to be reco- 
vered, and it is the only action in whii^ that can be 
done (damages only being recoverable in trover) ; 
but as the defendant may have destroyed or made 
away with the chattel, the judgment is in the alter- 
native, that the plaintifip recover the chattel itself, or 
damages instead, which damages are usually the 
value of the chattel, and are ascertained by a jury ; 
the defendant then has the option to deliver up the 
chattel or pay those damages. Detinue, however, 
will not lie unless the chattel be capable of being 
identified; for instance, it will not lie for loose 
money, but it will lie for a bag of money, for that is 
capable of identification, so long as the bag is un- 
opened. This action is somewhat similar to the 
action of trover (which is an action on the case), 
and is sometimes adopted where trover also would 
lie, because counts in debt can be joined with a 
count in detinue, but they cannot be joined with a 
count in trover. The action of detinue is also some* 
times adopted where the defendant has clearly no 
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right to the articles lie detams, hut where tibere is a 
difficulty in proring a wrcrngfnl eonTersion of them 
to his own use, which wron^fni conversion is essen- 
tial to the action -of trorer. 

The fbllowfing is a list of cases where {if there he 
no eantritet unde^ eeal) the form of aeticm may he 

On Ffvmites. . 

* For goods sold and deirrered. 

* For goods bargained and sold. 

* For woi^ and tabcmr. 

* For money lent. 

* For money paid to the defendant's nse. 

* For money received by defendant to plaintiff's 

use. 

* For interest. 

* For money doe on an acconnt stated. 

* For the price of real property sold. 

* For the carriage of goods. 

* For nse and occupation. 

* For servants' wages. 

* For board and lodging. 

* For the goodwill of a business. 

* For warehouse room or wharfage. ' 

* For horse-meat and stabling. 

* For agistment of cattle. 

* For the hire of goods, horses, &c. 

* For covering mares or bulling cows. 

* For freight. 

* On an award (the submission not being under 

seal). 

* On wagers. 

* On an attorney's bill. 

* On an apothecaiy or surgeon's bill. 

* For double rent. 

* For fines on admission to a copyhold. 

* For tolls. 

* For a composition for tithes. 
For the tonnage of goods. 
On b% of exchange. 



♦ 
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■.•'Oii<-pmius«oT|inoiie»«> ■•» .•• /.'.. ...--i ., : ,,-, •., 

On policies of insurance. 
Against an attorney fbr negligence. 
,, For.i«)t afipeptijaggpq4s., ,1, „.,^,^ ,^ ^ . ,- 
...FornptdeUyennggQpds.., ., .. j..,. ^,, ,c.^ . ,^^, 
Onguarantees, ^ • , .,,.,„/,;,■/,., ,..,^ 

On promises to indemmnr. , , , 

Onap^-pmise^ofBjar^iagp., , ^, ..;.,, ,,j,.;, .^r 
On warranty of a horse. " , >,,'!■.'/ 

On warranty on exchange of horses. 
For mismanaging a fapa, , 
For dilapidations. 
Against vendor for not making title or deHteribk 

abstract pursuant to contract. • ' '- 

For not completing purchase. ■■• ' ' • ^ • ' f^ 

Against bailees for breach of expfdss 6r i]tt)pll^ 

contract. ' ' ^'"^'^ 

Against agents, factors, &c., for the like: ' ' ; "^ 

All the actions marked with an asterisk, m.ithfe 
above list, and also the following, may be adiooL&* ' 

:..■.. ■■ i \ 

0/Dehi. " ' ^ 

On bills of Exchange. ; 

Drawer v. Acceptor. 

First Indorsee v. Drawer. 

Indorsee v. Immediate Indorser. 
On Promissory notes. 

Payee v. Maker. 
On bonds. 

On an award (where submission by deed). 
On covenant for mortgage-money and interest. 
For rent on a lease. 

On annuity deed for arrears of an annuity. 
For double value. 
On most penal statutes^ 
On judgments- 
All actions for the breach of any covenant (which 
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of course can only be contoinisd' ^tti kkstranient 
under seal) may be described m the writ ad actions 

This is an action^ the fonii of which ah attorney is 
not likely to make any mistake in, and as covenants 
are of such various kinds, no useful enumeration of 
them could be given. 

The following is a lisir'df the most usual cases 
where the form of aqt^on is ' * 

On the Case, 

Tpif^r,.,:. 

Libel. 
Slander. 

Sh^r of tatl^. 

Criminal conversation (g). 

Seduction. ^ 

Malicious arrest. 

Malicious iprosecution. 

Nuisanoes. 

For obstructing ancient lights. 

For damage 1^ careless driving. 

For deceit and misrepresentation. 

For infringing copyright or patent. 

For injury to property in reversion. 

For not carrying away tithes. 

For waste. • 

For injuries to watercourses. 

For disturbance of 

Bights of common. 

Ways.. 

Ferries, 

Pews, 

Markets^, 



(ff) It is more usual to bring this action in trespass, but it 
18 mentidned here, because case also thU lie. 
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Fraaehifiety 
Toils, 
Offices^ &c. 
For damage from keepmg misidiieToas animals.. 
Against carriers, &c. for breach of duitj. 
Against innkeeper, for refusing to lodge plaintiff, as 
a guest. 

For loss of goods in his inn. 
Against attorneys for negligence. 
Against mtness for not obeying sabpeena. 
For an excessive distress. 
For illegally conducting a distress. 
For excessiye levies. 
For rescue and pound breach. 
Against Sheriff. 

For not arresting. 

For escapes. 

For not levying. 

For false returns. 

For not taking replevin bond. 

For taking insufficient pledges in rof^viB. 

For not assigning baU-bond. 

If the action be for any of the following ca113eS9.lt 
will be an action 

Of Tre8pa98. 

Foi^entering on plaintiff's land or his house* 
For taking plaintiff*s goods. 
For an assault. 
For a battery. 
For false imprisonment. 
For mesne profits. 
For shooting dogs, &c. 
For criminal conversation. 
For wilfid injury by driving. 
For fishing in plaintiff's close. 
For mesne profits, and to recover costs of a judg- 
ment against the casual ejector in an ejectment. 
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Where goods or chattels^ the moip^j of the 
plamtiff^ and of which he has the ri^t of possession, 
are in the possession of the defendant^ and he refuses 
to deliver them to the plaintiff* the method of re^ 
ooyering them is hj an action 

0/ Detinue. 

This action is often brought to recov^ title-deeds 
detained from the owner of the land, often to record 
a dung pledged after tender of that for which it was 
pledged ; and in this (and indeed all other) actions 
brought in respect of somethiog which has come into 
the possession of a defendant, care should be taken, 
before bringing the action, to tender the amount of 
any lien the defendant may have upon it. 

If in any case not mentioned above, the country 
attorney be doubtful about the proper form of action, 
he should state the circumstances of the case in his 
instructions to his agent, whose duty it ¥dll then be 
to ascertmn the proper ^rm of action, and insert it 
in the writ. 

Fourthly and fifthly. Where the action is brought 
far the recovery of a debt, the attorney is required, 
1^ rule of Court (Hil. 2 Will. IV. Rule 11.) to in- 
dorse on the writ and copy the amount of debt 
sought to be recovered, and the amount of the costs 
of the writ, copy, and service, and attending to 
receive the debt and costs ; and if the amount so 
indorsed be tendered to the plaintiff or his attorney 
within four days from the service of the writ, he is 
bound to receive it, and then the defendant may 
obtain an order to tax the costs ; and if more than a 
sixth of their amount be taken off, the plaintiff's 
attorney will have to pay the costs of taxation. If, 
however, the defendant let the four days go by be- 
fore he tender or pay the debt and costs, he may 
still obtain an order to tax the costs ; but in that 
case the attorney will not be liable to the costs of 
taxation, although more than a sixth be taken off. 
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The in^nsein^nt oi^.4^ to^i costs is nqi^reqaired 
except the action .be to recoTcr a debt, and therefore 
IB trespass, detinue, and actions on the case, the 
damages being always unliquidated, it is never neces* 
sary to make this indorsement on the writ ; and in 
the other forms of aotknfi* it Is • not'ivMes^aiy irhere 
the damages are unliquidated, or the< *Sii«i stmgbi to 
be recovered is necessarily uncertain^ «s'if it be lan 
action on promises for dilapid^Mioi^s 9 a&devan wliere 
the action is partly to tectortfr m debt,' if it' be alio 
to recover umiquidated damages,' i^e indoiiemeiit is 
not necessary ; as if k^ be" an 'SO^n on promises lo 
recover a year's tent, and also to- vseover lAaiftages 
for dilapidations. 

If interest up to the time of payment be dnmed, 
the indorsement must be in this form : — " The 

plaintiff claims S and interest thereon at ' per 

cent, per annum, from the day of 18 , 

till the time of payment, for debt, and £ for 

costs, &c." 

The information mentioned under the fourth and 
fiith heads should be given to the agent, in order to 
enable him to indorse the debt and the proper 
amount of costs on the writ, and to settle the actiqn 
if applied to ; but as it is not' universally the prafc- 
tice to require the agent to indorse the amount of 
debt and costs on the writ, the following scales of 
costs will enable the country attorney to make the 
proper indorsement himself. It should, however, 
be observed, that as the agent's charge to his <^ent 
for the writ will be less if the debt do not exceed 
^20, than if it does, he ought, in every case within 
the rule, to be informed if the debt do or do not 
exceed ^20, whether the country attorney mean him 
to indorse the amount of debt on the writ or not. 
Iii all cases where this information is not given, the 
agent will, as a matter of course, chaise for the w/it 
at the higher rate. 
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Debt abore 

20/. 

8, d, 

4 



The amount to be charged for letters, &c. varies 
according to the distance of the attorney's residence 
from London. The following will enable every 
eonntry attorney to know how much he is entitled 
to. charge : — 

DebfSO/. or 
under. 
«. d. 

If the uiiovnej reside less than 

50 miles from London . 4 

If above 50 and under 150 

miles . . . .40 50 

tf above 150 miles . .40 60 

Where thcf writ is sent to a correspondent, the 
Ib&owing charges are to be substituted for the charge 
fer serv&g the writ >— 

s, d> «. d. 

Letter to correspondent with 

writ for service . . .20 36. 

Paid his charges • . . 

(A) In taxing on the lower scale no greater distance tlian 10 
miles is ever sJlowed for, although the actual distance may 
be mote. 

C 
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And tiie {bUowiag are the pooper c^uur^n to be 
made by tke coirespoBdent to whom the writ is sent 
for serviee i*-^ 

Debt 20L or 
under. 



Debt above 
20/. 



Copy and service (if common) 5 
Extra if at a distance pei* mile of 

the distance . . .06 

Letter informing plantiflTs at- 
torney of service: — . .20 



9, d, 

5 
1 



And it vmj be proper to meataon^hevs^ €kat< if an 
affidavit oi serrice be requested and seiit» the pioptar 
charge for it in the lower scale is 5tf. ; in the ha^flS 
scale 6«. ; but the charge for the affidavit should 
not be inchided in the costs indorsed on the wiity 
because it can never be wanted within the four days 
incMn the service of the writ ; and if the money were 
paid within the four days, it would be deducted on 
taxation. 

In ifidorsing a wvit, it will be proper to keep, near 
the above scale of charges ; for if the defeiikdaiit be* 
come entitled to costs of taxation, they will amount 
to nearly \L 10«., besides whic^ the attorney wiU 
have to pinr any charges his agent may make agaiiist 
him. If were be more than one defendant, however, 
the proper charge fcnr effecting the serrice on each 
defendant must of course be included. 

If amy alteialioa be made in a writ after it has 
be^i.issaed> it should^ in strictness, be lesealed, b«| 
this is seldom done ; it is usual for the. country attar* 
ney to make the necessary alteration in the writ, and 
(before serving it) to inform his agent that he has 
done so, and request him to malte a eorrespomdiBg 
alteration in €he precipe. It is, horwever, neillier 
usual nor necessary to state the defendant's- resid«aK3» 
m the precipe, and, therefore, if the country attomey 
know that it is not his ag^f s practice to do so^ he 
may make any alteration in that respect in the wrii(^ 
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witkoiifelKOiiliiiiig'UnMtf to 1^^ -a^temi 

k. Hyt pfMidce^ howeriMr^ «f alteriag «^ writ iidjlih^ 
wA hma^ it inseided, i» safe oidy bemue the ib* 
ftacbnt has na^iKieass of disenveniig that it has been 
done, but dlioold iie hj aay means disoover it, ha 
imght obbani. a xnle or ofcbc to sat aaiie the wqH 
niuieosts. 

Ih onier to pre^raat tibe opecatioa of the Statota 
of Jiiiiitatioii6> it was formerlj suffie&eaQit to iaane a 
imt, ^ it retnmed non eti momim hj the shanty 
aad anter it m^ the roll, and haTing doQe 9o> a ftesh 
vxit, in eofntimiatkinL of the fonaer, might at any dia* 
tmx of timehavv heenissued, andif the defendoat 
pleaded the statute, tins iasuiiig of the first writ witlmi 
the time' of hmitatum (oonthiiiaBces beiitt antered on 
the xell, whieh eoidd be done at anj tim^ pveirented 
the operation of the statute, and was an answer to 
Ae plm. This, howeyer, is no longer sufficient, for 
It is now neceasarf that the writ be retomed and evfe» 
tased on- the xoH,. mud tiiat a fresh writ in contumati<Ni 
of the lonner be issned within five months at the ut^ 
moat, from fiie time that former writ wsas issued^ and 
80 to eoBtiniie isaning, t^etiinang, and entanng on the 
loll j&ash wilts eTerj fonr, or at the ntmiaat 6m 
months, trntil the defendant is sensed; and on eadh 
writ aabse^psieiit to the first, there nnist be a ma<- 
morandom of die date of l^e first writ. This is 
rendered naaessarj hj the XJnifovmiiy of Prooeas Act 
(2 Will. IV. c. 39, s. 10), which enaets "Thfttao 
writ issued by authority of this act shall be in force 
for more than four calendar months from the day of 
the date thereof, including the day of such date, but 
ev«ry wrk of summons [md GSfnaa] may be eon- 
tinned by aliaa and plaries, as the case may require^ 
if any defendaxrt; therein named may^ not naTe been 
[arrested thereon or] served therewith. Provided 
always, that no first vmt shall be available to pre- 
yent the operation of any statute whereby the time 
for the commencement of the action may be limited, 
unless the defendant shall be [arrested thereon or] 

c2 
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served therewith, or proceedings to or toward out- 
lawry shall he had thereupon, or unless such writ 
and every writ (if any) issued in continuation of a 
preceding writ, shp^ ]fp -^rptp^n^dk non est inventus, 
and entered of record within one calendar month 
next after' ihef leic^iriitiM <^rei^f,^ jududngi ^e day 
of such expiration, iatid' tlnksn^^eveiy writ issued in 
continuation of a preceding writ shall he issued 
within one such calendar month after the expiration 
of die pileoedfiig writ, and : shall K(N»itiii]i;a^>n9«i9origa- 
dum indorsed thereon or srubseribed -thtire^ speci- 
fying the day of the date of the fif«l"Wri«^;i 0ttch 
return to he made [in bailable. propesis by the^^l^ei^ 
•or other officer to whom the writ shall be 'directed, 
or his successor in office ; and In process not bail- 
able] by the plaintiff or his attorney suiug t^e same, 
aa the case may be" (i). 

When a country attorney has oecasioa to,!keeb 
issuing writs, in order to save the statute, h^ 3hQul4 
not trust altogether to his agent doing what is neces- 
sary firom time to time, but keep a memorandun), 
W every four months remind the agent, as the ^t 
expires, to get it returned and entered of i«cord, and 
the fi^sh writ issued ; for if, in any pne instance, a 
single day beyond the five months snould be ailowe,d 
to pass without the necessary st^ps being taken, 
there can be no possible means of baring the omis- 
sion remedied, and all that shall have been done will 
be entirely useless. 



.. I., f .. 



(t) By the statute 1 & 2 Viet. c. 1 10, ss. I and 2, tiie Wtit of 
Capiat is abolished a$' the edrnmenceiqent' of ant ati^fii «iid 
Ihierefone the words within hiiackets in the. above pars^mph 
m^y now be omitted in. reading it witti reference to any acuon 
commenced after the :^th of September, 18^9. ' ' 
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iit^a iftilfidni^--IIiuipn«i*i»f(t of ,S«ppoft--t?rf|ceAding8 to oir 

f t )^^;9^^Pf i|f 4^fn4fvit keep out. of the w^y.. 

^^ViB^*^]ifeierfc/a'''Mieir^^ of sunwnons ft^om hte 

j^t^'Wdf tne'-^^i^ei' Indoi^^ment^ being madte 

Jere&l' iSfel Vikt fediig to be dotae by the attorney vs 

ttf'get'^tt'cbWect topy of It served on the defendawt 

personaUy ;. the service must take place in the cdijorty 

M^^6\iA'Wm Wift ; or within 200 yards o^the 

Mmt m tC^(i)." There ure, however, in I^tod, 

'fe^?jiAW'dlfiMcft'faiid tilriees parcel of some one couAty, 

•Bttr4«ftaffy"^thatfe MritMA and surrounded by some 

|blftei'^io1&tV,' jnitlHfhei^' (life is the case, such dls- 

WctWhVbiiS^ mf,^W tfi^ purpose of serving writd, 

; WMte^ Sibet' ^ flarfc of the county of which it h 

'«ipi; »r l^y'l^aft of =thle fc(mnty by vrhich it is^sur- 

fe4li&ea'(^' "5|f/^^ defendant, oh being semdwith 

.ihl^'cdti, a^Vtos^e'i*^ origins! writ, it must Ite 

''dBo*aL tof'hi!m;brthe service will not'beeood; bat 

it is imnecessary to show the original unless it be 

asked for ; it vnll, therefore, always be prudent that 

i<tlie'//pei?sdu>.wka' senses the eopj 8h0i:dd have the 

ot^ittftl'witBf' him to produce; if' required. If the 

'ifcS)Fibfe' '%alttet la'cbttWtation aggiigate, thewiit 

iaiiy tie ser?^V6ii "tU Wor ot other head offiber, 

(a) Stat. 2 Wm. IV. c. 39, s. 1. 

{b) Sec. 20. By this section the district or place may also 
be treated as part of either county for the purpose of the ejp€» 
euiion of all writs and process, whether mesne or judicial, issued 
out of either of the superior Courts of Law at Westminster. 
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or the town derk, or on the clerk, treasurer, or 
secretary of the corporation. If the action he against 
the inhabitants of a hundred, or other hke district, 
the writ may he seiHred on the high constable, or any 
one of the high constables thereof. If the action be 
against the inhalfkants of any county of any dty or 
town, or the inhabitaaits of any franchise, liberty, 
dty, town, or place not being part of a hundred, or 
other Hke district, the writ may be served on some 
peace ofieerihenail^(dUit 2 Wiii^iV. c 99^ s. IS). 
The person who hm Berved the imt shocdd imme- 
diately (or at furthest within three days after the ser- 
vice) indorse on the writ the day of the week and 
month of the senrioe, which shoold be done thuac 
This writ w«s served by me, X. T^, on 
the day of 18 « 

X. Y." (e). 

But it is to be observed that a rule of Court (d) 
requires the affidavit of serviee to state on what dmr 
this indorsement was made, uad there^e if the am- 
davit of service be not made xmmediatdy, it will bs 
aa well, lest» when k is zeouired, the person who haa 
to make it should not leooUeet on what day he made 
ike indorsement, to mala a memorandum of ^lat daj 
also thus : '< Indorsed 22d February, 1836." There 
^11 then be on the writ a memoran<him of both the 
dates, which are to be sworn to in the affidavit of 
service (a). 

The defendant, on being served wi^ the writ, haa 
^ht days (the day of service being counted one of 
the eight) to appear, and during that time the plais^ 
ti£P cannot appear for him ; but if the defendant do 
not appear within the e^ht days, the plaintiff may 
<m the ninth day appear for hrni, as will be aUtct^ 
wards explained. 



(e) This form of indorsemeBt is prescribed hj tiie schedule 
to Stat. 2 Win. IV. c. 39, No. I. 

{d) M. 8 Win. lY. Rede I. « 

{e) See Form of affidavit of Serfice, in Append, sect. 1* 
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IC on ataanptiBg^ to serve the AetmAaa^ with the 
vnt of snmTncnufi, it be found inpnieticable to effiael 
tke aeimoe» and Aete be reB«m to beliewe that th^ 
defendaat ike^ out of ihe irvyi t» aroid aemee of 
the wnt^ it inu «be ii^ceflsarj to take the proper steps 
in order to obtain a dtakringae ; ivith Ihis fiew tha 
peraoa emphjoi to seme the weit must call at the 
defe&daoli's reoidene^ or nqiposed lendence, aod aA 
ftr hixB^ aad^tf he bo nnaUe to see him he maist state 
that he eamo to senre/a wak en him at the siut of the 
plaintiff (naaung-hini); aad he nmat saake tm appointv 
naoit to ooH' again on aidtnre occasion ; he must then 
obB on the daj and «t the honr appointed ; if he stiB 
eamiflt seehinv he nsat at tkoa second call leaere m 
9&JPJ of the yrikt for him ; and on the oecasion of 
each call it will be proper that he observe the answer 
he receives to his inqidiy for the defendant, and if it 
be sudb as to hsd to the inference that the defendant 
is Bot awaj from hoime petmanently or for a time, aa 
onia joomey: or the liloe^ it should be stated in the 
aAdarvit he wiH hayeto Boake. Having satisfied him- 
setf that tibe defendant is at home, or in the neigh* 
heuohood, .or at least not ont of the countrj> and that 
he keefB out of the Ymj to avoid being served with 
the writ, he must make an affidavit stating these 
&ets,..or at least Ids beBef of them ; stating also the 
fiicts on which he grounds such beUef, and that he 
has made the one appointment and Hie two eaUs men- 
turned above, aad that at the last of them a copy of 
the writ was leik for the defetdau^. This affidavit must 
tk^at be sent to the plaintiff's London Agent, who 
win, a£ker idoB expiration of ei^ dajs feom the time 
the 'COfj writ was left,, search £f the drfendaat has ap«- 
peared, and if he has not, will make aa affidavit 
of that fact, he will then (if the other affidavit be 
sufficient) obtain and send the distringas, (which 
must hare indors^onents (/) similar to those on the 



(/) for the costs, see Bills of Costs at the end of the vo- 
lume. 
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writ of summons,) the distringas, tc^ther with a 
copy, must be lodged with the sheriff with proper 
instructions, and he will thereupon distrain on the 
defendant to the ai^ount ^Afi^y i£,he can find any 
thing to distrain, or ne will seAe' me defendant with 
a copy of the writ if.JbiQjWft^i W^« 

If the sheriff find any thing to distrain upon there 
will be no further difiiculfy, tor upon his return to 
the writ/' the ]aiaxDi(^>^'fi^tf9nll[f63 alAs totitaterrfil* » 
appeirdlice if thfe^'deffeihiftht' ftSfe>«Wtei«^'*iM?»ft 
^fi often happen, t^iat the'sheHff *s: dffifcW^l^feMftr 
be able -to meet with the, defendflqfit t^ s^^'tin^.jjiqr 
to find any thing to.difitiiaitt ii|)(N%r(»)i(WMQhT(Q^^ 
sheriff must return nan est inventus and nulla bona ; 
where'this is Kkeiy to be thfe^ca^, m^'^^iWfiimki^ 
n^st take note of thie nieftris he* ufe^^W hm^^^m^^ 
eiecate the writ, that he tA^rtiftyrmBi^ difctafftK^iif*^ 
on aiSdaVit, and if the ccrttrt or;a 'kid^ bif ^ktiWfeffM 
upon su6h affidavit thAt duelanff ti?p^if/hifetti^*tir^^* 
t&en and used to serue and'rexe^^^^^^yi¥^,Hm^ 
plaiitiff will have lefeve^t»^^tfer-ri>%pffe«fadi*r'f^^ 
thfe defendant. This affidafit'nSftf Bfel MlifflSirit? mik'^ 
respects to that already mehtiottedi a«s^ tB'^<fti^.' Wto i # ^^ 
to'serve a writ of summbtts With k ViHv»%'6ftitfiifia|^^ 
a aistring&s, thou^ 'bf b6urse'il"iAu^'«!bW h<W?W« 
hal)pened that the officer' cbtda;'fltAi^'h6«Hiii^'t^**dI^"T 

^A distringas Isr 6btairi6a"rfthef witti^'iy »*feMr^t6>'^ 
pi^ocure ^n appetifaatt^; (ft to^pfbc^&M'to^yuHaW^;'^ 




ilyd 
wMi a view to toiofc'^ed td'ottllrfwfy/'it WiA 'sditt^iies^^^ 
be "gtrinted untie? 'tytJiittistatic^s^' i^h ^^W A^^" 
mfltrce t}ieb(Mt\at iMgfe' W'gfa^Ht^ ii/'^^mw^ 
ap^eaTahce.'' ' ' "'' -'^'''"•^' 'f '" ''.'"loiir. r. it.iaV.Ui tiili 

^ affidavit wiflte'tad iti'thle A'fjjb^M!, dke}'ffi^'^ 
ori'which'a distritfg»y His Vi^'tMiM mmt^^m"'' 
semtb'^ A g^tfcrril4d^A 6f J\Wiit l^WqulWan^- '^'"^^'^ 



.')-y^ , irxtra )3dtT .»^m t I Muri ' 



T>«ji»".| .'rvf/ frn" I- •■i|» n,»// i..'_i.'» ,«( i^ , • /, , . 



2.- ',.;<5;rfA'*'T^R' Tr." .. 




Of r^rotMdiBg whkt XMbfe . paidt^ppeaiiuhoe aeoording to the 
if taMMlD-nbi^ piB9seif«^8iAr(^]|4](f «n«xt Friend^Iiutrac^ 
.^}| ^ ylj[iT3^ ^ 00-rSpga^Da|oa^e~Precautions against. 
; thrown over Assizes— -SoticQ of Declaration — ^Parti- 
of plaintiff's Demand— -Of Declaring against fewer 
^irifelidaDtA tbhtt mMiti«nnl i* iSie Writ. 

It i3'^t unwmmpu for a defexKlant^ after a writ has 
h^G^ is9^/ed against hiin> to attempt to avoid payine 
tlifd q^etf^ hj gpiog to the plaintiff in the action and 
Jp^jmg him ^e debt. The mere acceptance, how- 
er^, of the debt by the plaintiff, does not reUeve the 
deJEendant of his liabiUty to the costs of the action, if 
the • writ were actually issued by the London agent 
before the paynvent was made ; but in order that the 
d^f^cU^t. may be liable, the writ must have been 
actm^ issued, and it is not sufficient that the country 
at^mey has merely written for the writ, though there 
m^y, be, ino time to countermand it. If the plaintiff, 
however, with a full knowledge that the writ has 
be^ ia^oed,. ^nd consequently costs incurred, choose 
to «c<^t the. amoiont of the debt, or any other sum 
of momcjy in dUcJuarge of the debt and costs in the 
acdoQgr and to pay his attorney himself, it is competent 
fo];.}ii];a to do 8p, and the de^ndant will va that case 
b^ .^i^oba^S^d froiii .Us liability to costs, but this 
myisk ^ a k^ fi^^ arriingemi^nt, for if it be a con- 
tnymo^.t^^tween the .plaintiff aiid defendant to cheat 
the plaintiff's attorney of his costs, the Court will re- 
straint tlj^ 4e(|pn|}|i9t .ftvifi. pleadingi jt^ie arrangement 
as{f^ 9^i^s^^T tp .t^fs.act^Qiji. In tjiese cases the plain- 
tiff's attQi^^y sJiQulJ appjy Jq the ^fenfiant to . gay . 
the costs, and if ne does not pay them, the' action 

c3 
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proceeds in precisely the same mfinner «s if the deht 
had not been paid, until the defendant submits to pay 
the costs ; ana if he allow it to go to tnai» a verdict 
is taken for one shilling damages, which will cany 
the whole of the costs of the action. 

If the defendant have b«en served with the copy 
of the writ, the phintiff's attorney need not wait tiU 
he hear from his agent that an «.ppearanoe has been 
entered, but may send the afiidWit«f senaoe aid 
instructiQiifl for dedamtuRi to ham tkaot the tbne 
the defendant ou^t to appear ; for if ^fae defendant 
do not appear in due time, the pbintifiP's agent, on 
receiving me affidavit of service, may appear for the 
defendant according to the statute, and dedare. The 
plaintiff is alwi^s entitled to appear sec. atat. fer tbe 
defendant, at the expiration of eight days ^mm ibe 
service of the writ, of which eight days the (hty -of 
service is rediioBed one, and he may dedare at tke 
same time. Therefore, if a defeikdant be served «wild^ 
a writ on Monday, the plaintiff can f^pear for '^ke 
defeadant and declare on the Tuesday week follervr- 
ing ; for example, if the def^mdant be served on 
Monday, the Ist of the mentis the plaintiff onagr 
appear see stat. and declare on Tuesday the 9th. 

It is necessary, howevw, to mentimi Ukak betumen 
the 10th of August and the 24th of October, no da- 
diaration or other pleading can be filed or delivered. 
—(Stat. 2 Wm. IV. e. 39, s. 11). All dertantkna, 
tb»efore, which might otherwise be filed or delifcised 
between thoae days must wait till the 24Al of 
October. 

If the dejfendaat in the action be an mfant, lie 
ought to appear by gaardian, and if he appear by 
atto(mey, a request should be miade ta'him to appear 
by guardian, and if he do not compkrwith it, an ap- 
plication on an affidavit that the de^Emdant i»fin infant, 
and has been requested to appear by guardian, shooM 
be made to the Court or a Judge to set aside the ap- 
pearance, and if that be done, or if the infant have 
not appeared at all, the plaintiff must not appear for 
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Mitti aeeofdng to (Qm statute ; but on iAie umai aiS^ 
davit of serrice, and an affidavit that the defendant 
18 an iflfimt, the plaintiff V«g«nt will obtain a judge's 
otiery that *^ wiless Ihe infant appear within six daya 
after personal service of ihat'cnrder^ the pbintiff ma^ 
assign JTolmDoefer hia gaavdian, and enter a corn* 
mon ajqieaMoiof im tho defettAttrt ;" and npon an 
oiUla^ ofpetsonsl service «f this order, and that 
Ifae ongiBsd wai^ta^iofm, l^e ji^^e will make the order 
ahscdnte, naleas the tded^ndanthove fffoperlj' appeared 
in the mean titne. If thoiorder is made absolute, l^e 
agent wfll'dowiMd is 'necessary. 

If the plaintiff 1 in the acticu-be an infiuit, the writ 
is issued in his name m i^ usual manner ; but before 
he can deelare, an order must be obtained to admit 
horn to prosecute by his next friend, and a copy of 
Bueh Older must be delivered with the declaration. 
To dbtasn this order a petition must be prepared, 
wfaidi must be<^gned by the infant, and at the foot 
of it a consent must be signed by the proposed next 
ftiand. An affidaiHt must ^en be made of the 
BgBtttoies to the petition and consent (a), and the 
petition, 'consent, and affidmt are then to be sent to 
the agenit, who will obtain the order and serve it 
ODiliie iMtorn^ of ^e defondant if he have appeared, 
if not, he w9i send down the rule, that a copy ma^ 
he aerved' on ^e 'deKmdant at the time the notice 
of dectowiion is served, ^e next fiiend (in legal 
phflraae^iogy, the ^proi^eiB amy) may be any friend 
a£ 4k» plinntiff '^ho » wil&g to prosecute the miction 
for him. Hie next friend is named on the record 
as 41 *pavty iproseciftiag on behalf of 'the inluit, and 
BO <me "whose' evidenee 'would be required for the 
pMniiff on dm' tnA should 'be named as nest friend, 
far ihe would he insompotent to be a witness. If this 
lannnE^tance, howiever, shall in any case have been 
overlooked, some other person may be substituted at 

■> 

(a) Ses Vono of Petition « Oottsenty and Affidttriti in Appcn- 
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•• Tbe.ii&slmctMiB6'fi^diieliirfi^^ 

9ii€1l a dtfttemelit I of tfadi»w At(«)eM;}{«hQwl€b jmi^^thMt 
will :enabkr the agelit4o:deUr^nfii^«irt^$idiliy(pQ|;{^]|n 
Qeediiig thi?ee foUcwyiunder the.TidQ;(^)QQUrfc 9&T^ 
I.Willi IV.> and'toijwJdgeipf theipi^»r»c(hwg3;tfl[l3|ipi 
inserted ia the'deelanitioa. TbeiH^rv^ (tf p^rtA^nlM^ 
gi^cn in the Appendix^ sect 4^ ^fjQ QttabteriA^ oM 
tomej to judge what 19 iiaceaMi]!^^ ii. ^ ix^v-tJmn 

If the action he for a trespass to land, the.»#i»g ^ 
the field or clo9e» or it9.ahiUtiil9>;shoidd'th(» «Qrrf|i|tly 
gimn in the infltraotions fof, declnrw^QA, A^triit.iif nfh 
cessarjto deseiihe it in theideel^n^tiimMJi^'f^Me.M 
ahattak (6). > . ^ // „) hm jM>o't 

If it be an aetiont of tso^^er lOT ;dalu)u<^iiat<9m()f{| 
Ust of the artides in respect ojf whi<^ Ijb^tn^tillfrt^ 
kronght should be giy^; iaiid ia> ^l49»>^ igi^e^^K^ 
pnrtieularity is ieqm]r^,<a6 the j«ry|.if iim^.o^if^ 
tome to trial, must set a value (Xk/.^o^hi'^pm^ 
aorticde. :- • i Jifj);! -mP rr 

K it be im action 4» reoever. mesipi^^ pitcAte %ft^4 
JMdgment in ejeetment against . the ica^iMlo^^^r^^l 
should be staled- on irlml day. th^-mt of, rpos^^sMft 
was executed^ lOB iif;p€6sd8mn.woiefgifren''vvitiiQi|t{i| 
writ of possesMni .having t bean eKeiBiited^ Xh^n^ tfet9 
dnyon whi6h po^ssioHi i^aa 'tokeik^w»d;iifiidwa^ 
tkti time the> defendatit/woilgfoUv heU.tib^ipDmis^ 
heii^ured thenlr^iaiij! if«yy,m-hf oKf^rofopj^og tb# 
land or dilapidating thfi'^housd, .itbs fi»iMti ^> th# 
injuries imuat be sMed,!fGar;th«M» mttstiJpe.AUegf^tas 
SfHHnal damages in tbei deelaraitliMi^ 
. Jn most actions in which unliquidated damages or 

. 1 ■ n*t — » ** / J ■ ' — 

{b) HU. 4 Wm. lY. Pleiidiigsiti Trespass, rule I. 



ittM^ ^flft::tfftMi«^/ikiBMMiiit ite»iukt^tb he 
reooyered, such as actions of trespass, and inMt.attH 
ibmi'^'th^ i^Mi^iKlbswi w thib iMM 'Ibr^libel^ Ifor 
M|Wafca /*4t Ma^'iMMnii tUali ibiNddegithedaitia^ 
i^^ut^llfe liif^ wmilil ^ij^^.tlM^Iplaintiff -to iMnnv sna^' 
ilinii0i^ilNkAeft<»<itrcA^^ tff <to^feiidMit,>he hm 
a^iim wktB^^'moi3& |)ktwidiv'<8iidi speciic laas or 

dMH^ib^ tlttiiak:i'<Ms48 oalkid'sp^iBlidaBUigcv 
^ttfc^^«[ldbl{>^<kBt^^tfititfiikri <tlie deelasation, 
aftH^i))lAilkitftf#40<not^be'aUow«^ at thi? trials or oh 
d^'^'^i^M^tkm^^c^'a'^wiit'Of iofo^ to giw&Tidence' 
tff^ll^riffid; t^t^Qre^^n grang^inatMctions for de* 
ailttillMs^^^irf^ qicisiAl «iicnnistaiiGe of lids kind most 
W tt^i^kM'J ^iP may serve to make this better 
understood if an instMue* >or tw0i 6f special damage 
lift !*•«»/'• i» ' " -•! '1 '-■• ' 

'i^9tniXi ai^tibb>^'tr0^pA8s and ftlse imprisMmieMly 
Bite ^aihtwff 'Ofift^od* to gite in evidence tbat daring 
lte^> topil »AnttMaftt<te ^iwB stmted in hk aLlowanoe ^ 
food, but be was not permitted to do so, because tfaiit 
Itminwita^itV^im^ in hie dedaratioii (o). And in a 
^nfflltfWBtkb it>^iiBtt Iteld liiftt the plamtifp couM ^ 
|H«'H(^diMloe('e!f li^ health hen^ injured, imleaa thai 
iMl€>stat^df sp^oNilly^in -tiie dedaration (d), Jn m 
MIMI Ifor' balhng the plakliff^ a thief, it wasaUeged 
in the declaration, as special dami^e, tbat one John 
MH^ a^ 'divevro<&0r»|ierBoiifi, irho vrere ike plain- 
liff*9^<d«Stotoif^i«,' left off aeafing with Um. Upon the 
flM^lii^'iplsintW'pMved the woids, and also thai 
MMy^left^'Off^deahng with him ini consequence of 
Ai^^bi^^ ' 8|M^ien, imd heiwotild-faave^goiie on 4o 
pMiV^tBlit'e»ytfdn either fieraonaidsofdid^m faatfaJB 
wu^¥M%XM^^tA ciVe thisi evidence^ becatose he had 
tM Mttt«d«'lti<hte deckttatknv what: «tlMv persons had 
Ml dff dsidis^ wi(ftl.him>i([^)4^- 
''c1n6ef>U«aal^>why dfMJdid'tdiirol^ mus^ibe partieu* 
larly stated in the declltfiitiosi i% that 'the cbfbndaivt 

(e) Peake's N. P. C. 46. (<2) Ibid. 62. 
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may not beiakeii by.Bniivifle fay ibe mdenofr -of It 
for in the inBtenMs vliidb fawe been gben it iiMqr 
to conodw tbat liad the dofimdant had nstice by tte 
dedaratian that die particiiiar damage aooght lo be 
given m etideBce iras ta be lelied -iRn^ he might haute 
been able to jddaioe eindsnoe cn-tbe fiobject, ^iAichu 
haipmg had ao sncli notaGB, he never flwn^t of beiqg 
piepaied witiL These obanrvati a ns are.made wilib 
the Tiew of liioiang the iBpoftamse of atefenig aaigr 
ipecial damage in the in a ti' u c tiM ni fbr dccharaftion, the 
neglect of ii^oh not mifnqnentlj is the ocauian ef 
serious injuxy to a plaintifiP. 

If it be near the aasiies at ^whiidi it is widied to 
try ^e eanse, so that a 'few days' delay oi the pra»- 
oeedmgs may throw the plaintiff over, the d^eBBdmt'B 
agent, if that be bis object, has it often in hie poiirer 
to cause sodi delay, by obtaining anr <ttdar £&r fell 
pastiealars, which will stay the piootedings tSl the 
pazticnlars be ddiYered; or if die aetioii be 9a a 
bond, deed, or other instrament under aea^ of whneh 
a profert is made in the dedaiatia!B» he may attaja 
the same objoct by demanding oyer of owdi inatro- 
ment, which denoand also stays the prooeediags titt 
eyer be given (/). K the phdatiff'.s afetavm^ be 
apprehensiTe of any thing of the kind* he ahonldiat 
each a time take .caaie that Jus agent, is fosnished wadi 
fidl partixndars, or with the ori^nal bond* deed, &ai» 
80 that wben called an he may imaiwriiatcly give what 
is called for, and ao.lose no tnne. 

If -the defcndamt hate appealed^ notiee of *deolam- 
tion is not to be aenred, and the .c a nu try attoiaey haa 
nothing to do in that oaae, afkei' senmng his ageot 
instroctions for dechoatian, till he receive fiom hms e 
copy of the dedaration and of the dcfendasaf s pka, 
or hear that judgment has been obtained. 

But if the defendant have not apfieared, but tilie 



(/) ^^ is given by delivermg a copy of the instrument, 
and permitting it to be examined ^vitfa the mrigiBal. It can 
only be demanded of instruments uadtr seal. 
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pfadnfttf iMnv appeared -sac. stat* ior Jum, ihe do* 
ftsdant Toost be then <iKtvtd with a nolice of dedft- 
TRtion ; and if the acticm be such mb to nqidic |inu 
tiddan, they ^Mmld be delbrraed to kbn at ^tse eame 
time.— (Hole Traw i WiiL IV.) Thd ogent wiU, if 
he ftud thAt the defendant has not mpftwreA, wood 
down nOtk» of dedaration, and (if naoessaiy) parti* 
eakrs in proper finii ; and in that caae iht toaatry 
aittofney will ha;re to- serve tfarao, and service by leav- 
mg them «ft the defendant's honse with some mmate 
of it, 10 aafficicnt, pemonal serriee in Ihis case not 
being requisite. 

It is here to be observed, that it is necessary the 
agent ^oold be innnediafcely infermed os what day 
i&d notice of deckHdaon has been served, as without 
tint infermation he is qnite in the dark as to his 
proceedings \ he neitfaer knows when to give a ruk 
to plead (whi(^> if given before the notice of dedara- 
tiim is served^ will be a nnMy), nor does he know 
ii4wn he is entitled to sign jndgment. This oo^ 
iiwaya to be borne in ndnd. 

The pvoper and «cofrect oomse is that pointed out 
alM>ve» yaz* to let the agent send the notice of deda> 
iwtioB {and pertkidacB where they are neoessiiiy); 
Imt ms it will sometimes happen ikat a country at- 
tovBey IB pressed foretime, uid if he wraked tfaie n- 
team o/i post feom his agent he imi^it lose the assiaea 
or some offher •advaiitagey he may have to prepare Ihe 
notice and particidars. hbnad^ tiierefoie the form of 
a notice of idedaiiatian is set ont in the Appendix^ 
i06t. 4, 4md femiB 'Of short particnlBn folJow it. 
In aodi a case the eonntry attomey may himself 
pre p a re the notice, or notice and particnlars, hot he 
mnst Ukit care to inform bos agent of the day on 
which he will serve the notice, so that the agent may 
have the declaration on the file as early at least as 
that day; for if the notice be served before the 
declaration be filed, the notice will be a nullity ; 
and the attomey should also take care to serve the 
notice on the day he has intimated to his agent, for 
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any mismiderstanding in this respect might have the 
emct of defeating his object or of rendering the pro- 
ceedings irregular. 

Lest it should be QVei)fii(|fl|e^ l^x^ay be mentioned 
here, that the form of action mentioned in the notice 
must corres^a l^mfatlMb^tetllOifeiel^^Mi^Mdi^ unit and 
declaration ; and care must-be taken that it be en- 
titled in.tlfe^ittq)Gr(Jdwrt4».^dith»lt[tbft^ 
stated to be'fil€«[ «it th» piepo^^laecuii ISmtidSiaim^ 
styles are giyen in tlr^kiotieift b*f(We«^«ferr8ditb^.-~n>.a 

A notice o^ declaradon is iM|tdai' ^'iK 'b^'dttted 
on an earlier day than that on whicb.th^ declairiidlaa^ 
is filed. 

The proper aaid usual way ih to^igh jdie^aotsB&of H 
declamtion, and inde^ ali'^M^er^pibceed^ngS' 'jOHf/ 
quiring signature, with the tiame of ihehdndovitiffaaA^ui 
but if s^ed with that of the country attorney i^isi-.j 
not irregular. -. ,•, ^ mi. 

It may sometimes happen, when sevevaixpaaenS' . 
have been made defendants in a wtit of 'sanmofus^ 
that when the plaintifiP comes to declarey it iriH 'be.! 
discovered that one or more o£ them ought- -not to 
have been joined in the action. In this oaae; the.; 
plaii^tifP may leave those paorties out of the dcclara-< 
tion ; and this will be no irregularity^ but theiplainiH /. 
tiff must drop the action altogether. agaxnst '^flMnB:*, 
parties so left out ; for if he should afterwards i de<- 1 
clare against any or either of them, not only wiU .thi& ; i 
second declaration be iiregolar, but it wffl render '^ep 
first declaradon irregular also. In such a case ithe 
proper course is to issue another wvit's^^aiiust/ithet . 
parties to be inefaided in the secdnd declanrtk^aBid- . 
to proceed upon that writ, and' give 'them nataoe thit 
the former writ is abandoned as dgainst tliem.< >i i >< , • » i ^ 

1 '• .'It Ml;'- /ifr ii5 I'l Infill '}ii 

■ '•' •'•■• • >'i I >' ' i.I.ii'jt"h •*,'! tmin 

' " ' • , -"'■ !>' '-j'"'! /'Mi:/! jil« (<; x-iijio') 

• ' • ' -'I '■!• • lii >: . ;i.i ) jA: ruiVni )\l 

■ . '.'/'...■• .n " j I,---" *ju i>,((ii fiiomtuuk 
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Bail— iAdiM9t«'ibih9M)^ 9^ltT;tnfttei9#o^. to AgeiM;— . 



aividj|p]^aiiid>die(lrttt o£r/»m«mq94 <9ul>sti(;uted in aU 
caM; «ad< >tfae pariod) a^«tfh}ah : « ; d§f(j^d4^t, n^iay be . < 
arrested is not now confined to the time of ^x^nmue^c^ , , 
ing(r4faeM|idl^«ii(')i»al>3iftiiiy(iibe \9kX\ any time Mfter tb|e 
comnoMmiBeilil ol/th^ Apti9^] and, /(<?/^6 finaL jud|^ i 
merit l(iectii5)tii:i'AJdejGendwftt>c9inu>t now he aixe^ted 
i]idtssodieiife>iB>p]iMhteiC<Mia^<foi: helievipg that he.is . 
alait tKifuifeiBiig^d^iiKiMliip aU c^seii it is, necessary ,, 
todbittb aJjiidgdiS) cn^.jto. -authorize the arresi;* 
wkidblifrd^ tni pnljiibft* obtained da case$ wheie tl^e.. \ 
judnAs Sa*ii6fld'i«r itbdj i^bpve i fact, W affidaidt, fnd . - 
al8^tlihtfttfae){ilaiiUnffi'ha9ia,<c8^:vie of actipn, agai^^ . 
th0/QeftQidsiifc'far»{a.debl;i or> ^aikiag^ ^.the^ampu^j; ; 
of')dO&)brT iipt«rardB,t(Aeqt4 3k) iWd Jh^ origiPAl cape ,. 

ofuiktifH»innstihiweifrmQiuB(teditlQ«4^ W^ es:4vi?iy^ <t 
ofoiHy^cooatSiwhioh «fti,|r)lMkTe>be^D,«inp^ir];ed'iP) suix^. , 

fo*»ifeT«<»tokl7.1fc«ilCtea..iy..4?.i7J,.#..l.) 

Sfte^tiaK^ thfi(^efo9t}^fhri«P<;^«i4ewgfWbethj&r. it ))e , 
proper ta«ratotjaiidtfeftd«ftit.i»;AW): JoJ^g^T-pe^a^ 
when the action is about to he commenced^ but may 
be then or at any time during its pendency, in fact, 
when the defendant's intention to quit England 
comes to the knowledge of the plamtifF ; though that 
be before the commencement of the action, a writ of 
summons must be issued as well as a writ of capias. 
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and the ymt of sammonB must be issued before the 
writ of capias, but both inaj be issued on the same 
day. There will probablj be no danger of aAy 
mistake in this respect, as tiie judge wDl no doubt 
require the writ of summons, or an affidaTit of its 
having issued, (which affidaril; if neeessseiy, die Lon^ 
don agent can make,) to he produced to him b^>re 
he will graxit the ordftr for ikemreBC 

As there is notlsBg expr g g te d 3» the (flob >of I A 2 
Vict. c. 110, ss. 1 & 2, to aiffeot liie piiv flfe gc fnm 
arrest in those aees in whidi it befdre emtec^ it is 
proper to point them out; it should, however, loe 
stated that doubts have been entertained whether this 
privilege ean nvw he allowed to ihe vsute^^tsCbfSB^ and 
m an the seme cases sb fwi a iii i y ; 'ani ^ has bms 
decided that an attomi^ has set nsw Ihe -privdece 
from«r««t(«). ^ ^^^ 

Th^re were same persom who wore 'pefTDSiMBtlj^ 
privileged from anest, and others who heA a ietmsck 
nay prirSege. The "perasoDea^ pnviliege eaEteMed 
to the Royal Faainly, iHae servanls in ordkuiry and 
memid servmits €»f the King, Feem of tfaie realBi and 
P bcrc ss e s, Soot^ afid Iridn Feen 'and Peeresses, 
Ambassadors and Ministersref Foreign Pewefrs-nt the 
Briti^ Court, and ^eir domestics end domestie ser- 
vants, and the Judges, Serjeaaste, Attoniiefr and Oliver 
Officers of the S^erior Courts. The temporary 
privilege extended to Members 'of the House of Com- 
mons ctunDg the session, and a conveBfent time be- 
fore and afiker it (this time has been said to be &rty 
days, but this has since been doubted). Barristers 
while attending, or going to or returning 'from at- 
tending, a cause or proceeding in Court ; Witnesses 
and Parties to a'sust, wl^st going to, aMeni^g, and 
returning from Ccmrt ; a Bankrupt whSe comsi^ to 
surrender to the commissioners, and after the sm^ 
render, during the forty-two days, and sudi further 

(a) Thompgon v. Moore^ 1 Dowiing, New S^es, 293 ; Flight 
▼. Cookf 1 Dowling & LowndeSy714. 
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time Mslnll be aflcnved Mm to liaaaBk'hk'exniinntioa ; 
and 'diBB^^iBBii going tD parfoitn^ peilbraaiBS, and 
ntmwsg fn»a pa^nning divii» senme. 

HdusL it is iotsDded to bold « detedant to faaS 
&r« debt, tin/first eonadoraiioii is, fat wfait anount 
t«liold.likn:<to4Mi2L If l&e debt be elearly due^ and 
iktm 'be clear ondftmee. od 'v^hidi there can be no 
donbt of tecavena^ iiibe 'whole, &ete eaa be no ob- 
jection to bnihd ibedefendant to jiiaii ibr liie i^l an^^ 
of the debt ; 'but if a portion oi the 4ebt be doobt- 
M^orif it bedonbtM whether a portimi o£ it can 
be sofipofted by evidenoe, it will be wise to hold the 
ddbndant .to bail ftir the remainder oidy ; to if he 
be beldtO'baS £nr ^be fuU amoust, and the pfauntiff 
flkonldiidtBnafed^ obtoB a Yerdaet toaportion only, 
the defendant ipoodd possibly be entitled to make "an 
Implication to the conrt under the 43 Greo. III. c 
^, 8. d ;; and 4^ is an application whidb has gene- 
raUy been suocessfol, for the courts hold, that however 
wdl aatis^d a plamttff may be of the jnstioe of his 
debt, he enght not to hold a defendant to boil for 
more tbam he knows he has dear evidenoe to sm^ 
poiit-('^). The'COBsequenoe of tins application, when 
saceeas£ii, is, tJxat though the plaintiff has obtamed 
a Tordiet in the action, yet he loses hk own eosts^ 
and must pi^ the whote of the defendant's costs c£ 
the^deieBee, which in many eases wfll swaUow up the 
whfde oi the fruits of the yeidict, and somedmes 
leare the phdntifF to pay money out d his pocket 
besides. K the debt be more than 29^., but there be 
a doubt whether so mueh as 2QI. ean be recovered, 
the plaintii^ to the same reason, should not arrest 
the defendant. 

Where it becomes advisable to arrest a defendant 
inactions brou^t to veoo?er untiquidated damages, 
saeh as'detinne, trespass case or trover, as the judge 
will erpect to be iyiy satisfied that the pkintiff has 



(6) 13ee « striking imtance of this, Lewis v. Aihton, 1 
Meeson & Welsby, 493. 



the. facts netasarjr te' (support Hi* bad . ftp; eBd[>lentiid 
judge to isee ihe anHMmt ' twhieh' ( may pKiMSfy-he iM 
oovend^ • for in ^tfaese k^ees. ke > w31 . exeroibd la'disoBdhite 
lis toitke amotuitforlwMcb ih^ ^nib'slkrir thendefiBDili 
ant'to be thdid/toibaii^t simI) i^ir^tiicSBoiAMikkrbd 
taken in Afais napecA; fot dven )thoi:|gh)tfaarji»%Bciifike 
tbe order, .tiie 'ffcffidai^&t nkiy) aKftuhrardsi beffbitingfat 
wader 'tho' oonbidehitM)b''ofi(tii0 eouacd (tmici mtithmiio 
disohajFgetfae.dsfbndaiit'Oatof cuStxfotyihii nnihitiijl' 
! .The atffidavit > b£< debt,* i bri o£ Athex oausoiito^iiBKHiiaii^ 
may be incorporated i Trith thei affidAyit^ahowing ^tk 
defendant's i intention, io > qnEfe < tfaa >-ccNalntr]^ ton /thajr 
may be separate affidavits, taking care,oliiawevBir)')iB 
the latter caae to ideDitify>tkei(deftbcbaUi, <tUt di to 
show that the same person «> spokennofiiSHifbcilh 
affidavits ; in what fdk)Ws, * both ? effidilfitsilmfli^ tic 
understood to be meani^; thoiigh Aa.aHgubii ihmkeE 
IS used. .'i-wm 

The affidavit may be niade/be£are( bti albeit JtM^rit 
of summons is issued (0)1 if belbDe^Mtr(HlsiSt p4)A')he 
entitled in any cause, inasnraeh'i<ab hmi dHUfie:iisiitkaik 
pending ; butif aAcry it must be-entftled ift^the cIhew 
in dither case it mnstbe.vnfitledlinfiiiib) Oaiti|triira 
which the action, is^ penduigv" dr iE(lintelided')lb be 
brought, and it must /not ibe tswblrii i bsfoBDi A^r ^piaiii- 
tiff's attonley* .The affidavit iifjdbbtaii'UfiniiiUyiBl^ 
hy the plain^ <»>9^e<)flihelpkinliffs^<bbtlit(bItayib^ 
made by aiderky/oTttib^ aitti»mkyial)thbjpfiity} (sriwatj 
other person wha is^<.a situationutobe^aadiB^da 
fadt, cognisint* ofttbe deht\ bemgtidua(f//Thc{<)facb 
relied upon to> show* the; defendant'is linteixtiim.l»'quEt 
(England, may^of owJurse^be defxbsed t07byiflby(})eBsdn 
eognisaat of likfilni.'^-iii n iio.hti'tt'jl) ')i{) ntiit ^i;n\H't 

Forms 6f Iheimost usuaLaffidariiitBof debtdl)^>gsven 
in the I AppekidiK^. decti* 6 it iasid: asl tnosti)a£ tbste)^ 
ih& fbsms >laadiido«(B Sikitbe books idQ'pracik^*)i6'iiB 
never aa&^in cases tb/whidh 'tke^ are appUcable^fto 
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imwiti'^MAa ^ilSkemi ' >iti. cattes: wheve tncmci >;of these 
£ii3nsJ.faaie<a|ipficabl^ oueiimusl be^^ken to> fetniie 
^Mtsdsaffieifanlj to:;ah<ikn1ite T(wiiBe!X)fi^ or th^ 
affi(inrkifwiQ)hedi]fiaiffioieiit.- -Of owisse^ no fdm^noi 
bir|^ki)itf tiiidliotlbsr |Mirt> ofl «he>taffid8yh, ad it wffl 
bd ijktMmoidi'offfiaBfakak fatis iiii> ev^ij :cas^. It ■ is 
odjn stti^bae^a^f ttd::>poitit i on^ to t ike * •practitioner^ tllat 
it(3nil< (noti b^j-eniffititet/ f£or the i > deponent to > state; 
genezjadljrj that ltBi<is informed «nd believes that the 
defendant intedobitoiquitithe'ldiigdom, bat he must 
sMbolhdifaetsiiqpoiLwMch'he'groinids.H^ behef, lihat 
the judge ima^/b&iiiselfy hate an opportomty of judg** 
it^whetherrtlie'coaBi^hisioia draTm feom these filets be 
a'coneetfiaile, j'< ;-> . uf 

t.>t In thife, Jiloeiiailt otheif affidatits, there must be no 
iiitfiiiuDeation noif (erasure I iin the jurat, for that would 
titiate< tiiei iai flldi i v it } <aifid it should be observed, that 
af;ihHidi nriiitinreu^ uriith a pen is considered an erar 
sure. 

I'rThdaffid&Fiti being sworn, it must be sent to the 
ageftt') it siiould oontain the defendant's description, 
hidntriia^'Wtb bad &>r want of it ; at all events, the 
agent) mitst in* 'some waj* be furnished with the de- 
scriptioit of itihe defendant, beoause it must be inserted 
id theliwddtj.iiBy descriptioii i» here meant merely 
kiKir^idiQinee^'Or; if< his reddence be not known with 
fiBEtaiiit^,. it 'sfaonld then- be his mipposed residence; 
btit if he nciAet' havepor be supposed to have a resi- 
dutoei it shquldithen be the place where he is at the 
time ;i<aBd if 'that be. not known with certainty, then 
die ^iMd whete he is mppoied to be at the time. The 
defendantfsi. read >fesidenoe;hoifever^ must be given 
i6^(]>eiiknoimj !«nd<^.iist no objection to> a writ of 
capias that the defendant is described' as of ^ a place 
da/i^diffet^ib 'tountjiifittmiihait inivihidh he is td be 
nuMted j dndi^ithflRsbenff ofiivhii^ the Writ is di- 
'iedied'4^)in({Tlbe «^eni should also ibe informed' what 
(flDiiiitjf-)hq<pB to; issie rthei writ intoj and also the 
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exact asBoimt of debt seraght to be xeeovered, -^iv^kft 
unut not he coMfbimied wdlih *^e som fiar wMi& 
ti» (kfendatit is held to baQ, ts it is a^^ea a lascger 



The agent hufiiig teisived the affidsiTit ^th ^iiese 
mstnictioBs, viS. isstie the -wtit ; dnd as. eTSM^ ^eiV 
is obHsed ti» haive a d^nMj in Lnndpji for ibe por- 
poae or granthig ivammtSy the agent caa. alisro get the 
warnuit ferwarded to the officer. 

The writ of espias remftms in fott^ one calendar 
month from its di^ (inchisive of the day c^ the dote), 
and no longer. 

As soon as the pkdntifirs attorney hears that the 
writ has been executed (if the defendant have giren 
hail to the sheriff, or if he faaye deposited the snm 
sworn to and 10/. in lien of bail, in pursuance oi 43 
€reo. III. c. 46, s. 2), it will be generally prudent to 
mle the sheriff to return the writ immedrately, that 
no time may be lost if it should afterwards be thoufi*ht 
prudent to W^ "^ > ^iew to obtidn SB atS 
ment against the idieriff . 

If the defendant do not put in bail ahove in due 
time, that is, on the seventii day after the arrest, 
the bail-bond is forfeited, ; and tiie plaintiff has his 
choice of two modes of proceeding; eithiH!, 1st, hy 
takiog an assignment of the bail-hand, and bringing 
an action on it; or, 2ndly, by proceeding against 
the sheriff to obtain an attachment. 

If it be determined to take an assignment of tiie 
bail-bond and proceed against the bail, the first step 
is to apply to the under-sheriff for the bail-hone^ 
with an assignment of it, and having received it, the 
agent must be instructed to issue a writ (^ summons 
against the parties who have entered into liie bond. 
!^oceedings <m the bail-bond must always be Ixy writ 
of summons in an action of debt, and this has been 
sufficiently adverted to before. 

It is only necessary to menticax here, that if the bail 
and the defendant in the original action (who always 
joins in the bond) are all to be sued, they should be 



sued jaint^'iB one aftism, unlefis these lie snffideot 
KBarn for prooeediag in nose thaa one ; for if aoed 
flevera%, the Court viU oonsicler all but one action 
as brought umificessarily, and theplaioitiff wiU not be 
allowed the eesta of tl^ others^ tf an afi^cation 
be made to stay the proceedings on payment of the 
debt and coat s in one actioiv wShin a reasonable time« 
— (H. 2 l(ill. tV. Bule 30.) But if there be an^ suf^ 
&deut reason, as whcire only two of. the parties to 
the bond can be found to be sued^ these two mnat 
be med in separate actions, for two out of the three 
cannot (if the bond be in the usual form) be sued 
ioiotly, or at least if they were, they might plead 
m abatement, and in that case the costs of both 
actions will be allowed, there being a necessity for 
brii^ing separate actions. 

If it be determined to proceed against the sheriff, 
the agent must be instructed to that effect, and he 
win first rule him to return the writ and then to 
bring in the body ; and if, by the time the latter rule 
expires, bail in the Court aboye be not perfected, an 
attochment will be obtained against the sheriff, and 
be must pay the debt and costs. 

If, however, bail above be put in in time, the plain- 
tiff's agent informs the country attorney of their 
names, &c., and the latter shoTild then inquire into 
their responsibility. If he find that they are respon- 
sible he may so inform his agent, and there is 
nothing further to be done with respect to them. 

If, however, the bail, or one of them, be found in- 
snf&dent, and the plaintiff mean to object to them, 
an affidavit showing their insufficiency must be made 
and sent to the plamtifTs aeent ; this affidavit must 
not contaui merely a general allegation that the bail 
are not responsible, but it must state facts from which 
the judge may be able to infer that circumstance ; 
as that their rent, taxes, or rates have been long in 
arrear; that they have suffered themselves to be 
sued for small debts ; that they are indebted to their 
tradesmen, who cannot get paid ; that their property 
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is mortgaged to the Ml amouat, or the like, as it is 
onfy where facts are stated that the Cburt or a Judge 
will reject bail. It is to be observed, howeyer, that 
it is not advisable to obje^ to baO, except on 
pretty sure grounds ; for where the bail have made 
the affidavit showing their prop^j;tx,^if^ the opposi- 
tion should be unsuccessful, the party opposing will 
be ordered to pay the defendant's costs of justifica- 
tion.— (Rule T. 1 Will. rV.) If the bail are rejected, 
the proceedings go on either on the bail-bond, or 
against the sheriff, in the manner which has been 
a&eady explained, as if no bail had been put in. 
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CHAPTER VI. 

COGNOVITT-^llliJ OT INQtJIRV — JUDGMENT 
'''" . ttif DEFAULT. 
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Giving time on Cognovit—In Actions on Promises — In Debt 
— In other Ax!tibns— Attiestation — ^When Defendant lias 
been arrested— *Filitog-^Judgment by deftralt— Rule to com- 
pute — Writ of Inquiry — Notice of Inquiry — Execution of 
Inquiry. 

Iv a defendant have no defence to the action, but 
be,desiroas to save expense and to obtain some time 
to enable bim to pay tbe debt and costs, be may pro- 
pose to tbe pbdntifTs attorney to give a cognovit, on 
the time wanted being allowed biih. An attorney for 
a pUdntiff will usnally consent to give at least as mucb 
time as the defendant could obtain by driving tbe 
plaintiff to trial. 

A cognovit is a confession of a declaration, or 
supposed declaration, in an action ; but is often ac- 
cepted, and may properly be so, before declaration 
in the action, as well as after. But if there be any 
i^prehension of the defendant becoming bankrupt 
or insolvent, it is much safer for the plaintiff not to 
accept the cognovit till after declaration (a). If the 
cogpQOvit be given after plea, it always contains a 
retraxit of the plea in these words : *' I hereby 
withdraw die plea by me pleaded in this cause, and 
do confess," &c. If the cognovit in an action on 
promises be given before declaration, it may confess 
the exact sum agreed upon, but if it be given after 
declaration, it is usUal formally to confess the da- 
mages laid in the declaration, vnth a clause restrain- 

(a) See Stat. 1 Will. IV. c. 7, s. 7. See also Crostfield v. 
SUmiey, Bttrt,, 2 Bam. & Adol. 87. 
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ing execution to the correct 8umy->— tihe object of 
wkich is that it may not be necessary to depart irom 
the ordinary form in entering np the judgment. If 
the action be in debt^ the eognovit is in a different 
form. If a cognovit contain any terms of i^eement 
respecting an amount ^acoeediiig ftdi. .it rtquiresi to 
be stamped as an agreement ^1^ a H. stamp. 3vi 
though the sum eoi^essed be more <tian 20^:^ the 
cognoyit will not require any stamp if it contain no 
terms of ag^wement. It may be sDmbtimeau ait eb^eet 
to sa^e the expense of iMe stamp, > and where' it i» not 
necessary to insert^ any terms of a^ement' in ^be 
cognovit, or where the object in giviz^ it is vxemltf 
to obtain time, and the word of &e p)amtiff*s attor- 
ney ean be relied on, the^ daaset laa to ginag' tune, 
&c. may be omitted. - < •. 

In the AppencKx, aeet. 6, the iUlowmg finrmsi of 
cognovit are given :^— 

1. A cognovit in an aetbn on ptNunises^ beftnre 
ieolaration, where the costs toe asoerteined at' >^ 
liimet 

2. A cognovit in an action on proimsesir after 
declaration, and before i^ea, wh«re coeta aM 'to be 
titoced. 

3. A cognovit in an action on promises after |ilea^ 
the debt and costs being payable by instalBSDeiits. 

4. A cognovit in dobt, applicable either beftnre-cv 
after declaration. 

5. A cognovit in debt after plea. 

In actions on the case, covenant^ and trespass, the 
forms of cognovit are the same as l^ose in actions on 
promises, except that instead of the wt^rds **debt'* 
or " real debt,** the words <* damages^ or " admkted 
damages'* should be used. 

At the time the cognovit is signed, there must be 
present on behalf of the defendbmt signing it, sofme 
attorney of one of the superior Courts, who must be 
expressly named hy such defendant, and must attend 
ai Ms request, to inform him of the nature and effect 
of the cognovit before it is executed, and such attor- 
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aey wnist sdbserilie his maeab to thd oogmmt aa a 
wi4aies» to ike doe execatiaii tberoo^ and jumi^ 
Aereby den^tme-^himtdf t9 he. the aitaime^ for Ob 
peraott exgeuimff 'the aame^ and-iiate that he euh^ 
$9fi6e9 OB' mtehjiMamey (I & 2 Yiot. o. 11 0^ a. 9) ; 
sad if i^ cogmopdt is ^not «Keciil«dfin.thia nminer, 
id will nptr iba r^dered'Tdlid hf pooof that the pevson 
eaec^diig itcdid in:faot nndevataiidy.orwBa fiulj in- 
formed o£ ilis tnatme and efifiBot (sac. 10). llieaa 
^Mdanenta iqi|d|f"to .oogwmta in: all oaaea> and not 
aMrafy'tatsaftes where the defendant or paison exe- 
entitng' is- a ^s»Biier (a). They dso apply, as wifl 
afteorwards he seen^ to all warrants of attorney. 

l^-atteatation in andh a case may he in the follo^vw 
iog fbraa: '^Signed hy the said A. B. in my presence^ 
and I declare myself to he attorney for the said A. B^ 
emA Aial I snbiMiahe as such attorney. £. F., At- 
torney- at-Law." {Residence,) 

' If Ihedeffodant in the action in which it is pro- 
posed, to take the. cognovit have heen arrested, and 
the plaintiiF he not wming to give up the security of 
bail^ Uiecognorit shoold not he accepted until good 
baolto the aotion have been put in, in the Court abov% 
and eyen then, if the cognovit give time to the de- 
fendfmt, that ia^ if the plaintiff be not at liberty to 
sign ^df^Dsent and- issue execution immediately the 
aognont is signed, it should not be accepted unless 
both the bail sign an agreement on the back of it 
that their liability shall continue, for in the abs^nice 
of such an agreement the acceptance of such a cog- 
novit would discharge the bail. The agreement of 
the bail may be in the following words : *' In con- 
lidefation of the within-named jSaintiff giving time 
for payment to the within-named defendimt, we con- 
aent and a^e that our liabihty as his bail shall 
eoaatinue, as if suoh time had not been given." 

l^en a cognovit is accepted^ the plaintiffs at- 

> ■ • ■ — - - - ■ ■ - - - .. — .^-^ 

(«) As to ^at is a sufficient nuniiig of an attorney, &c 
see po9ij Part II. cfaap. 14. 
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ibrney sliould i^e c^e iMt Hi, ot a cdpy^ot^ibe 
^led, in putsii^c6 of tbe sta^ 3 €Ked. iV; «. 30^ 
s. 3, witlf an affidavit of the time of tliei>8fijgfiiiilhure^ 
within, tweity-one'ddys iafter Jfes ^J^fe<mtidn.H l^ihe 
action he in the Qxreeti'^ Bench^ %he Q9tg;fi|;ialiCo^iMmt 
must he annjsx^d to thd affidati<{r^d fiM ^^btttdf thd 
aqtion he in t)icf Oomtnoh' Re^s '(!)V'E&^0qHerr^'<Mipflf 
must he annexed id the afflda^t^fuad'fil^itandiinltUu; 
case the ori^nal is to be 1:eipt bjr the- if^dntifiPs^ M«> 
tomey till it he "wanted toi si^ ju^iiieiilf npoii' (^)«i(i 

When the affidavit is^ t^Wbiii, it'taiufet he sent toi the 
agents that he may file it tiithin tbe twenlbyKme 
days. An attorney shduld not neglect > tins, <lbv. ilf 
ihe defendant shomd become bankrupt or im^6Ht^ 
and the plaintiff should lose his debt ki comseqcieiiee 
of the cognovit or a copy not' being filed, theattdme^r 
would probably be liable to his client in aU'^aOliOQ 
for negligence. .).*.., 

If the amount of the costs be not ascevtained' aikd 
mentioned in the cognovit, but they are, as is geneeaHy 
the cfase, to be taxed, the plaintiff's attor&ey should 
take care before signing judgmei!it on the cogncmt, 
to get the costs taxed by the Master, atad give tootide 
to the defendant of the amount ; fot if ju»gii|6nt>lie 
signed without this having beeii dt>ne, tho^^^R^aUt 
may have it set aside with cOfe(t&.' l^fae iieakm'fbr 
this appears to be, that until tfhe <iO*ts ai'e taited/ iftie 
defendant cannot kpow'whathe iiibound*tdpayj<''- 

Instead of a, cognovit a judjge?^ <H*di3t; 'liaviqg 
almost the same efi^ct, has now become Vety umud ; 
as to this the reader is tefeited td dhaji, 8^ ^wiW.»>t'c 

If the defendant do not Offer' A W^nttVit^oon if :it 
be not accepted^ atid %heh th^ ^laihlifF hak d^lflared 
in the action the defendant db tidt^plead ifii'du^itiioe, 
the plaintiff's agent wiH' %iju(i^efftt'by defaiflliiiiiif 
the action be ih debt*, this wfllfii^ a tiiiial jttd^eiri^ttad 
in that case thid^ ageiit l^M be'f^rhi^b«d"With^^e 

'i • ' ' '''[■ • : ^' ^'^■' ' '■•i'i-')J 'H t. !•>-..: yinrAf 

J. Xp) Se^^iorm of W4^s^ WHere'Wnnrf'co^iil)4lt''fi!l'*kb- 
nexed, and where cdpy is dmetei, iil'AJ^^ddfe, i€kk97. '>^tj 
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ochulfry* oe^t8i fiu^ 1^TW^l.t^ea g^ ^the costs o^ 
tbe Acti^i .ta<t4 imbmI 8^nd;an7 execution he ma^ 
be^a«Knd^ifij 'v • • • r , • • -;'.. .. . ' *" ^ 
• 'Bt* if iit»;b9)'i^M^^ pf A^. actions. beFore meii- 
tieoedv^bfi/j)Buj[g{n^ ifl wfef WierW^tpry^ and where 
rtletBOttomwfitbpjfi^^^x:iq»l^a.;biJJ.' of' exchange or 

Sfomis^<wjr|«(fe:fttW.:l^pjpmf5^^ on 

tti\i&hiixp^^i(mi9^i^m^^ demand in the 

adaettiJTObjNfh^ ^j^e^.^om i^, bx coyenaiit, and is 

bn^iiglilrjqii ^,i^f^[&i^tm. p^ypien);^oit a .9um certaii^ 
'mithnat^&i^i j^„a^OiUftt,)Qf,daiaajes may be a^er-' 
"tem^diibfiBL ^'^Tf^i^.tP the.Masjjte^r- . I^ other cases 
lflie<;jaijiMnti)Q^.4A^^^ .must -he ascertained hj 
^eHOodting •)imiI^^|Qj5iiwqwy- , If the damages are tp 
he-wpevtoiftQ^Vif il^l^ofpreiii^e to tjie Master, the ori- 
(^mltbiB^fn^; 'oor.deed, piust be sent to the agcQt;^ 
iVilibB^^ctijpmip^.t^l^p that QQturs^^ and with a state- 
ment of what is due for principal and interest ; and 
itibeii>'jif7iti)iQ)is^ff^aQt hay^ appeared, nothing n^iore 
i^imsfie9Mii^.rMi\f^ dlEH>e hy the coimtiy attorney till 
tibnallijufii^f^ jsici^ained, when be must send thjB* 
tfxmotiy) ohfirgf^) ^mi tell his agent what executioji^ 
'ii0(iftsb^. l)iSut'jif tlfi^ defendant haye not appeared, 
Aeiragcaaltij^ l^ad i^yai the summons or rule ni$i 
TtftI»Ni»jftitQi ia ^py 9f which must be seryed oh the 
i&ffindMt, AfTj^ the oidgina), together with an affidavit 
/dS i^ima^> j]?f%turQed tjo.the agjent^ who will afterwards 
send/idf>^m[i(lrh^ ,ruk .fib^ute, witih the Master* s ap- 
>pittnto^|i}.<^ it,,apQpy of which rule and appoint- 
, iasBt QH)^ io, jl;ik/^m^)nner l^e served on the defendant, 
and.#^e^ prigi^fil, rammed, tp the agent, but ho affi- 
I idinfc )Oj5 Jkbifl .wvjice^ iii .^epe^ssary n 
• niBttt. ^>ia l^lifr;,cif inquiry is to be executed, the 
. agent iiim^t i^/^iifsf^yietisd at what place, on what day, 
tfcmdlalcfvbi^tfhfturR tbe.i^w^jw.i to take place, if an 
^atttamc)>{ j^ai'jei^jii^eax^tQr tpe defendant, as in that 
.4asa'tbe<,agefti^i^y^^ ip^A^ice of inquiry to the defen- 
dant's agent in London : t)ut if^no attorney haye ap- 
.|^e|^^i9Jrth|^, defend^ the plaintiff's attorney gets 
the .i^Qt^pe fi^j^] at' \^9 ^defendaiif s houfee ; dght 
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darfsr* notice ofimqmy is- neeessaiyy whether it be 
given by the Attorney la the conntryx or by the «g^it 
in London. The agent will, when requested, send; 
the writ of inquiry ; but to enable him to make it 
retnmable preperiy, be ought, in any oase^ to be ioK 
strueted on what dsiy it is to be eaeouted (o)^ 

If it be intended by the plaintiff to employ oom^ 
sel on the inquiry, notice to that effect muti be giToi 
to the defendant a reasonable tioie before the ia« 
quiry takes place. This notice is usually contained 
in or served with the notice of inquiry ; if it be not 
given, the expense of counsel will not be allowed in 
costs : but it must be recollected that an attcHmey ia 
not justified in employing counsel m trifling or 
simple cases, and in such oases counsel will not be 
allowed for in costs, though notice may have been 
given. 

If the action be in debt on a bond conditiotted for 
the performance of any covenant or agreement ocmi- 
tained either in the condition itself or in any other 
deed or writing, breaches of the covenant or agrees 
ment must be assigned on the roll, and a writ of 
inquiry of the damages sustained bjr such breaches 
must be executed : this is an exception to the gene* 
ral rule that a writ of inquiiy need not be executed 
in an action of debt, and it is under the statute 8 & 9 
Will. III. c. 11, s. 8. There are one or two other 
exceptions to the rule, but of such rare occurrence 
as not to be worth mentioning. 

If the attendance of witnesses be required on the 
inquiry, they may be subpoenaed ; but witnesses who 
attend without being subpcenaed, either on an in* 
quiry or at the assizes, will be allowed for if sworn 
to be material. Many countiy attomies think that 
witnesses are not allowed for, unless they have been 
subpoenaed, but this is a mistake. 

The writ must be lodged with the under-sheriff 
the number of days he requires before the execution 

(c) See Form of Notice of Inqiury, in Appendix, sect. 8. 
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oi the inquiry, and at the time appointed the attorney 
attends with his witnesses, and the inquiry takes 
place; the writ and inquisition are afterwards ob- 
tained £rom the under-sheriff, and sent, together with 
an affidavit of increase, and the country costs, to the 
agent, who will get the costs taxed, and final judg- 
ment signed. A farm of an Affidavit of Increase is 
given in Appendix, sect. 9* 
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to NOTICE OF TRIAL. , i , r i, 

Pleas concluding t4»'l%e*(ll6ttt]^rt^i^<^4t>tthW^i«i^all^tf-4l^ 
Oefendam/s PieM.feurfito bekxwkid^ntMftfJtltc^lii^^tiie 




If tlie defendant plead to , ilxe (deciai:f^tim^ 
or pleas will either coQplude tp tI;ie.f,o,^^ 
or some of them will cpnclude wit^i [f^jjep^pj^u^^.^ 
Pl^as which conclude to the i^oiu^ifi^fi^ai^flj^^^cMnsj^ 
of a genial of the deplaration, or 9^ some |mf^j;^|^ f^jj, 
or facts allegied tbereiii, and the^^fore, ihj^^pwtyaj^ 
raise an issue, an issue hei^g iuij^j^^^^l)^^^^^^^ 
party which is denied. by ,th,e pthprj^.yndjijp l^t pi?,^,. 
the pleading which contains the denial a[^y^y^<|gfj-,, 
dudes to the country^ jand, tjht^ ot;]ie:f .pa?;^ .^^ppiff t' 
ajfierwardfi allege ajiy^ new matter.; ,w^d tj^ffMjfopf^, 
wtere the defendant's ple^^ <?bnducle to t^e ,90fljtttej;,, 
th^ pjlaiutifira attpruiey mu^tj. .cpnpidei; *w|if^tl^^ 
will| go to tria^. upbii the. isjsviq.ojr. i^^Vpa-TOS^ ajy^ 
if hie cjeiermin^ to do '^phe p:xUst. ip^trjict,1^/aj^t 
to riv? notice. of triaL . : , . '^ ,. . . . . ^ ;. 

fleas whiah qoocludf >|ritj^ ft yepfic^tiipijL are oi^ 
sp^cij^l, pl(?as, ap^ tjiey ftlWj?s,a4mft the tTV^tJ^,pt,Jf).. ,. 
declaration, or, of tljie. ^pvint pr counts in.tl^ dp|cl^-. 
tion to whicU they.^p pl?4cl?if| put (Spt jUp sojifp!x^;?(' 
facts as a|i an^wer.to'U, ^i;ia i^thftt pas^ tVfi pliW^ 
tirs attorney ,^^^^..^^^d,hi^';^^^^^ W 

replication. . i . |, , . , 

On recei^^wg a copy of, the deftndant^s plea, if the 
ple^ he special it must be ascejtjai^^di yh^th^r it \^ 



plaintiff's proceedings. 57 

true or false ; if the plaintifF's answer to it be that 
it is false, the agent must be instructed in what re- 
spect it is false ; but if it be f9Wfd that the plea is 
true, it is then necesyrjrtd ion^fer, 

wnicn tne plainnn^c^mnQt rebut.: and xs it useless for 
the plaintiff to proceed nirther ?'or, 

2ndly, Is there any fadror facts not stated before 

iiisbinhj^f&«!{9/Biiias)/»«^ or, 

o;8ntt|r^!l9jritdUibtfoi*wiiethel* die facts stated in the 
pl«ft »fe'l§'istlSMmvMsw^ to thed^daration ? 

"^pia^tti^^ be in the affirm- 

ati^C5,^iH^,)[Jji^si,^y wjll t>e immediately to discontinue 
the action, so that no more costs may be incurred by 
the defendant ruling the plaintiff to proceed ; and in 
tfijitic^i' tftfe'^^nVshduld be requested to take out 
a^%Ife;to^ttatte)fftiiiae, \irhich he will do and get the 
coytitf^ttJtyd, 'aij(d iMy riiust be paid within four days 
affif'tt!xatJtifi,'V^thfe defendant will be entitled to 
sm^m^m'mtheiri, m, 2 W. IV. Rule I. s. 



106^;y *TOe. cos^^ paid in the country; but 

if^M)!^ ciiW^^i^rtt tjie- money may be remitted to 
tfig'-iifiteit, ^Ml''1ie may pay them, and this is the' 

usttara*^F'^ ''• ' ^ -^ 

'WWe 'iMSWe'f to thi second' question be in the ' 
affihteiBtlV^, tM&i'thbsfe 'facts Imii^t be stated to the' 
ag^i•«H;^tyu«ti,dn$' fbr replic^ion: 

;frfl|^toi«ref i;6"tfK6 'third 4u^6n be in'the affirm- * 
atiW; if iWffth'eh'Ke pt6^t ti, taib cjounsel or pleader'^s ' 
aiWfig^^tlifet thfe' pTea be in answer or not. If he ' J 
think it is an answer, and it be int!ended to act on bjs 
G^6ti, ^Fwffl'fe-tttbt/ef l!i disiiontiriue iJie action as 
bc»W^iii^n^tf:Wirbe think i^ is n'ot^aii answer,' 




example will here be giyen , applicable to eabh case i 

aifa; w,'feoym'ittidri ' ^ ^ bv^tight f6r gooSs 

sofa kiitf^fta^'efeaj^ffla-^the^'toliaailt to plead the 'i 
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Statute of limitatioKUi ; tbis- is clearty an aiuwar to 
the aotioii; and if oa i^qnivy tha di^t be found to 
have been contracted more ihian six yeav» belbire tbft 
writ was issued, and the plaiatifif • ha* >no means of 
showing a sufficient wiitteii acknMriedgBient or pio- 
mise to pay within six y^ars^ not lanyotiier imtter to 
take the case out of the statutevit as eieariy.naeleas 
to go on with the actio%'aind>th^ sotnofvitiis^cbeaib- 
tinued the better* •' ' r •' /i.»-«:. < > . / « 

Secondly, suppose thei aatienjto'<he bropight^ aii<m 
bond, and the defendant to>ptead'tbaitr4he« pkintiff 
executed a release of the debt ; 'tibialis •» good ptea^ 
and is primd facM an answer to* tlie action; .but If 
this release were obtained from the plaintiff {)y fnvad^ 
as by getting him to execute it when he suppoaedLhe 
was executing somethmg else^ or by making- hiM 
drunk and getting him to execute it in that atate^>and 
he not knowing what he did, or byoonstraiBt aad 
threats of some immediate injury; ei^r^ef these new 
facts will be an answer to the plea, and* thet agikit 
must be mstrneted aeoordingly. 

Thirdly, suppose the dedaration^ be a^ooumum 
declaration for goods sold and delivtpsd, anditise 
defendant to plead that the goods were> iMireMd 
under a certain eontoiet between the pkintiff and 
drfendant, made on the 1st of Ooiober,. 1diht«.tiie 
plaintiff should deliver to the defeoiteit 200 ^nartenis 
of barley fit for malting on or^beforo'the Isioif Mb- 
yember then next> that the barley was not dehvcvM 
till the dth of Noremb^, and tlrat it w«s net beb*ley 
fit for malting, but altog^er unfit fori that purpose. 
Suppose it were to torn out that these facts ware 
true, but the plaintiff ^s attorn^ is hi doubt whether 
it be an answa* to the action, tfaeii, as before statec), 
he will take counsel or pleader's o^nion<^i4iether the 
plea be or be not an answer to the aetion; if it he 
not, th^ a demurrer to the plea wiU be dettreiiod, 
and the case will resolve itself intd * qtieStion <tf lair 
for the opknon of the court. • • ' • 

If the defendant in fais' rejoinder allcfge any vew 



£actBf tiiey must bft consideEPed and doidt with in tbe 
same maimer as- has' been pointed out with respect 
to a pka^' and so ob till issue be joined. 

If the dfifettdfltntiluKTe <»haiigea the yenue upon the 
usopl affidaviji that: tiba oauae of action arose in a 
difPeraiiti cammt^^iJrami thai- .in. which the plaintiff 
cn^naUjf'lflid uieiiY^iiu^:and if the plaintiff be de»- 
siroBB to bn»§(tba i»iai# ,faack^ the county in which 
it was originally laid^ he may do so as a matter of 
coarse^' .iifXHi undertiddng to give material evidence 
on. thei tmd, loltsomtfii. matter. in issue arising in ibt 
eoBOBitf^in. whiehi&e, renue jiraa ori^nally laid^ and 
tiift> 4in|6 for >eonadeiing whether ha can do so is after 
isfltte.'i^ joined^ for until then it does not appear what 
Diatt«i,TriU be i. i-sue. If he determine to bring 
the venue back^ he puiat inform, his agent that he 
mdbast thaiio be done, and the agent wQl do what is 
inecessaiy?!. hut ibis step should never be taken with- 
out oenffideratkitn; for if^ when it has been taken, the 
|ibintiffi should, fail in giving material evidence in the 
county, according to his undertaking, he will be 
mmsRiiitect, however perfect his case may be in other 
ataptets. Qua dbief consideration should be, whether 
ijaet ev3denoa> the^plaintiff rdlies on to fuilSl his und^- 
loking isievidailjce lof m mutt0rifi issue, for though he 
wSBY ihtove>eiddeneei of a matter which might have 
been put W isaiie^. And which would have been mate- 
liid Ittd l^tibeen the caae^ yet if it be not in issue 
thsat ^ridenoe wli. not-aatis^ the undertaking* 

'Wheniiaaue is i(Hned,>and (if necessary) the venue 
Wought back^the plaintiff's agent shoold be in- 
atnu^d to ^te lacitice of trial.. He^ must give the 
notiae. of trial .ten; days before the aasiies, and the 
liknntiff ^s attorney ahould insttuet him in time. 

An atitomey fbj!. a ptakitiff who is about to bring 
an action^ (Nr.an: attom^ for a defendant against 
iwhom an action, is bsaught,. is often desiixius of 
knowing rvhe^ih^ the plaintiff be in time to bring his 
cause on for a trial at . the then next assizes i this 
can naver be calculated with certainty till after the 
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J^feii^f faa^' t)leiidc*dj *for if' Ids ]^Ied' *b<^ vj^ecuij fhe 

tion prepared without wifltMg 'iivt^f mt'^^kedma^mi 
litrttct^ns fWM 'tire '<toiMtt<)^V>kiiiipMtii^rtliinr^li- 

^i!Kt'ihusi; setNr^ t^e'^deMid^ii^ «^i#fiAtir^EKrciki 
t6' rejoin; 2itld<'tf)>^^tt«fei!dyff^)lg«tRtj|iii3o|bb^f 

Hi^Tthe ^Mce^.'df tbtilt^rtilette t^lit^^^'^d^maevlf) 
' Btit W the greiit' fli^j^ty <(# ^«(lib£i», lii^rAfebJ) 
ant's pleas ^iihet gO''lo'>«%e'<i(^Mii(»Nf,'(f^)9l^Jspfe^ 
they ar^ Sfii^h^th^ mstr^i€elc»i tllfi^j^^fcii^^i^edi 
Mready has will efi^abtehi'ifi'i ^e^']^ie^'ft>'4^ft>4liEC|em; 
asidon thepi*estmpti<3^tha%'4lili^'&iitioii^i»<3^^ 
the calculation is to be t^e i^iF take^'^w^lolFitifese 
eburses, it maybe calculated ^Ih tufeewfrili^ y fati i irf 
the plaintiff will be in time f<&rthfc asj»lJlesi'tt <f tf;dr 
- This calculation miM pro€!e<^ -f^bM »tlk 'dacf ^i^ 
defendant is serted with th6 wi1t^of^>^«fll«H»n% iev 
tmtil that be known, no calculatk)n cM^be^^eiilwiftl 
t)n! and where the party is drtteih tdn dtiyy<0ieicn^ 
tulation will be affected by th'e drcttttiifeAn€W>of r-^ 
Service being on ond day of the-we^k 'Ol< $mfbi/^tf'iA 
rifecount of the last day of the tmtts Idio^dd^tferii^ 
Various proceedings happening on'a-SuftiEfeliy'.wniidtitRK 
The following table 'will enable' tke^^rtMwwy'itp 
find out whether the cause is in tiiA* 'AJr''tU«PabfiM^ 
or not, if he know when Ihe d^ehdauti'hesThete 
^e^ed, and the cakuMou' is'give^^iippliiciM9/«tvitt 
service oft each day ^ the wefek. ' In edi^'^tas^ttife 
service is supposed' to hav6 been- on tlwe 'ii«it' dftbc 
ittonth". '*'■ '■* I"' ''■■'"< ri{ 
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i* t »»t; 



fa Mhf 

to Trial if tUe 
Commission- 
day be -not 
eaxlier than 



If the De- 
fendant were 
served on 



Mbnday . . 1 
Tuesday . . 1 
Wednesday 1 
Thursday . 1 
Friday . . 1 
Saturday . 1 



PlaintifflThe Defend- 
ant's Time 
to plead will 
expire on 



The 

will be en- 
titled to de 
Clare on 



Tuesday . . 9 
Wednesday 9 
Thursday . 9 
Friday . . 9 
Saturday . 9 
Monday . 10 



Wednesday!? 
Thursday . 17 
Friday . . 17 
Saturday , 17 
Monday . 18 
Tuesday . 18 



The Plaintiff 
may give No- 
tice of Trial 
on 



Thursday . 18 
Friday . . 18 
Saturday . 18 
Monday . 19 
Tuesday . 19 
Wednesday 19 



Monday . 89 
Monday . 28 
Tuesday . 88 
Thursday 29 
Friday . . 29 
Saturday . 29 



'>iT\ft^if9f9A^^Gt,ike^$^hi^e^M\^^ pining. 

ikftMlsfifr^il^%;i9^U]St^ ttifi^c^fie jtainstriMst 

«mtfu)«boiiti^tt)H%j»gi^ ill tim# to 

dbfeiidu^fiK •e)S(jttkf^^mnf^4ll^>{«Br¥^^ with, the notice 
^aic)Qlidii%Q,,i;4i^ /,(}]iie( iageat i& made awaie ojT 
iliii»ni6iiiilfi^jt^ b^.^^tltW^ibe is> right in ^n-» 
tewgisAQfti'i^^d^jj^ill^^ ha imust do four dms 

iB^MhtQit}m\MG9(hn^]si tupne for pleadixig expires* 
o-»Itn^>h^Hire¥^f.ie3(0^(^gily injudicious to delay the 
habgfag ^ft-^i^^n, f tin iik^Ui^ moment, for> wh^« 
that is thfe^)«||^ th^id^fi^ndmnt has it o^n in bi$ 
|ifiirQmto4kfOiF(tbe«£ftua9 over the assises, by taking 
nit ij!«HiiaiiQn$,)for, particulars of some kind, or bjr 
MaBUJBg jUtyfiUpoff a deed^ or by purposely pleading 
^am^'isp^Qm 4pl^i to which he knows the plaintiff's 
igeiit>oimih»Yi$.ji^.infom)ation how to reply ; beside^ 
tta39'iiiAi«ir« a< juA^;se03 that a plaintiff might h^y^ 
%toTtghtfthi«()ll9ti0|](Mniuch earlier, and that the cLefe% 
danl^r9i|i^y7Jhaye>si9ine difficulty in his pleadings or 
]!reparaili<Nas^)k^ will oftea grant the defendant time 
liiiipiea^J'withoiAtMputting hiUn under terms to tafc^ 
A€tt^Adtiee..)t)f tiial> and that for the purpose q{ 
ithrD^FiBfg'ilbf»|f)au^e' t^er- the e^skes ; for he will pro^ 
Mb]DF::thi|ik';iti^ot ^ite .r«£(sonable that a plaintiff 
i^'oldrtake pi^haps mcxnths to consider his case, and 
by bringing his action so late, only give the defendaJOjt 
eight days to consider his case and prepare his 
ideadii^. MM' :- -i .••'... • 
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CHAPTER VIII. 



defendant's proceedings from service OB 

ARREST TVLl^ DECI«ARATION-— mOOEXDiNGS BT 
BAIL. 



Taxing Costs indorsed on Writ — Summons to stay Pirocted- 
ings— its Effect — Instrnctmg Defendant's Agedt to Appear 
— ^Defenduit's Course on being airested— -Paiyiiig> Debt nd 
Costs — Giving Bail-bond— Making Deposit^-^Going to Bd^ 
son — How to pnt in Bail — Deposit in court in lieu of Bail 
—Setting aside Proceedings on BaU-bond — Render to Prison 
by Defendant— By the Bail— To County Prison— To thie 
Kitf^a Bench or Fleet— Judge's Order to render. 

If the defeudant> on being served with a writ, (m 
cases where the amount of debt and costs is required 
to be indorsed on the writ,) have paid the debt and 
costs to the plaintiff or his attorney within four daj^ 
from the service, and he apply to an attorney to g^ 
the plaintiff's costs taxed, the defendant's Morai^j^ 
in instructing his a^nt, must mention the title of t£e 
cause, the Court out of which the writ was issued, 
the amount of debt and costs paid, the day on which 
the service took plac^ the day on which the debt and 
costs ^ere paid, and the names, of the plaintiff's att- 
tomey and of his London agent : no affidavit need be 
sent unless the plaintiff's agent should, when oppo^ 
ing the application before the judge, deny the £Etcts, 
and in that case the defendant's agent will write fov 
the affidavit. 

The four days within which the debt and casta 
should be paid are exclusive of the day of the service 5 
therefore, if the service be on a Monday, the defend- 
ant will be entitled to the benefit of the rule of Court 
on this subject, if he pay the debt and costs to the 
plaintiff or his attorney on the following Friday. 

Where the sum indorsed on a writ is not grossly 
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OT^^harged, a respectable practitioiier usually ap- 
plies to the plaint^ 's attorney to refund the over- 
cha^ie, before putting him to the expense of the 
Implication ; and only mak^s the application in case 
of being met by a refusal, or of disagreeing as to the 
anouafe of the oesta. . 

If the fi^c • 4^a 'hi^ve been jnUowed to expire 
without the amount indorsed on the writ haying been 
paid or tendered to the pkintiff or his attorney, 
tbej ar^ xkq longer bound to receive it if tendered ; 
and if they -will not, the defendant is driyen to take 
oni a summona to stay proceedings on payment of 
dd>t and costs. This step 1^ aittomey must request 
bis' agent to take, informing him the title of the 
cause,,' the Court, the amount of the debt, the day 
the writ was served, and the name of the plaintiff's 
London agent. When the agent serves this sum- 
i&ong^, tiie plaintiff's agent may take ^ther of three 
eoorsts ; he may allege that he seeks to recover a 
lai^er eum than is mentioned in the summons to 
stay (for if the amount indorsed on the writ for debt 
W not paid or tendered within the four days, the 
phtetiff may forwards set up a larger claim) ; the 
defbudant's course, where this is done, will be pointed 
out* in the next paragraph but one ; or the plmntiff 's 
agent' may consent to an order in the terms of the 
amnmons, and in that ease the defendant's agent 
must obtain an immediate appointment to tax the 
oosts^ tod when they are taxed they become payable 
immediately, and if they- are not paid, the plaintiff's 
agent may imme^tely go on with the action. In 
l£is ease it will- be observed that the appUcation may 
torn out altogether useless, unless care has been, 
taken that the defendant's agent is in a situation to 
pay the debt smd costs immediately the latter are 
taxed. Or, thirdly, the plaintiff's agent may give 
siMne time, usually from four to seven days, after 
the. taxation, to enable the defendant's agent to write 
for the moneywhen the arnoimt is ascertained ; but 
^ere- this is done, the order always contains a 
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of d^bt and toi^, hh'^kMdivemii^fA i^c^iifdyjr^if'i 
be caleultttes Will >ll«^sufikie«e)>to p(Ly<y&i^ii^^iiS^i 
tbi^' be not dtmi, &dd^ ■ th^ pMn^f^ji^^^^ti sbisldd)^ 

peiise of the pf(yee6dijiig)s'i^y^(beiii]i6aft«[d4o iiio§«rfooo 
pdse $ it Miay also bi^ seen 'dbili^%bei!^«r(tbi»t<s«bntoii#o 
to'sti^ is taken out, tbe pMt^^i^'ii^mtffhf ^dmftio'^ 
ing tbe tbird eoufse above ^oiliied ieiet^ftm«f^ iilslft)<' 
upon fined judgment, if tbe-mfdne^fbiafnoit "^mdaiti i^d 
time specified in tbe order, BSid tb^ri^^re^»)svmfali0tttrf^ 
to stay sbould never be taken out^ merely fgrrtb'l^i) 
purpose of delay, in cases -wb^etfe it is^idt^mietni^im^^ 
be foUowed up by payment of tbfe mbriey j ' un-zn »ilt 

Where tbe judge's order i^' intended ^ to >4TtlhDiiite J'' 
the plaintiff to sign judgment, the folk)^)t8Bg f|<«^i^li 
tions on ^hicb the judges now^idltfijiisttid Mend^''^ 
to ; if tbe defendum h^ Hp^^eftred bytditftdm^r^rtto'^ 
consent to tbe order must be 'given- 'by 'His dttofn^y, i' 
or agent; incases whete ' the ideMdaiit has^iidtap^> 
peared, or has' appeared < in p^sbuj h^ ili|DK9t>iatl^nidHl 
the judge and gire'bis it*oii^entf in>'pemonj<or elte Mi'I> 
written ednsdbt (if he does 'ndt-appkr) Htifml(|bi^'^ 
judge in person) iftust- fe feiW«s1«d -by^iiirttoiqieWf 
acting on bis beh^f; th^ •fldtesiiittinti 'milyigie^tisit^Jlii' 
to that <i£ a'co^oviit ;i«h€^p|i^caiiitibi£i'^«Mito^j|0iri'' 
orders are however un^iftecetssary ^^ere^<|i^iden^ti&il{;i'^ 
is a barrister, 'convi^itnd^r, ^pecikl >^alif^j ov aitrtormyvi ^ 

If it happen' thkt; «*l ihe'v«i«^bieifeg"S0rtred;fOT0i^ 
def(enda*itf admit 'something »tti bei^e-t6 dti!A^ki$n-t>'- 
tiff,! but not-'to >tfc!d ttinourit Indorsed 1 >o«i tbef«#ft^Hi 
or af^rwdrds^> claibied, t«»d if^%W (fe^g||fitoit<i|ifen|(k)l> 
igiM)^ttc0'of th« >pMMtiular»>M ^^ |iU&a^«i€la»ii9<^i^ 



foxjm mdmUilA pftr^(tul»i«t off tte^'^lawlHff'^ djpiotaaai 
SQ. a^i(tO;V}btilinnth^ fc^fi»3«. ap^aniqf^.ar.bQQ to 
th^)«?tH);ii4f ii«Wbtnt.<falame4 ^ defdndii^ eaa tlNtt • 
consid^ii^vd^ttiib >f^Y,>i}i»i; /be wilL.tbea^ either • 
m«dl:e»mpt3M^irmiidi{t;o.(|)9|r iihet wHole.>vat]be«:, thRli. . 
Ii«fet0»^f(^d Afinn^imfiOT'^im 'MlliiiHfcke up his 
n9ii4itQjii^0»d<jlbfe'|teti9B f^t4o<ell<.^^ 4he sum 
litajd[lowr<4-)ih«r duQ^iii ill 6ithj^ of tbese bwes, the 
p))9p«ftsitq9irftio7b(^ tnken J9/ftop t«be !0uit ft;8ttix!ub%Qns 
toi \9l0f^ ^xotisif^w^iniii . thti ' dbfeiid9a»i* hav^ det^v 
nuned.U aitoit|iili>i^'<W,a.«ii]»incu»8 to stiLy pro* 
ceoAiii^ii otil>p«i}rmotit<of/(d9bi aild .«Q8ts generally^ , 
oiif fV^udb'' an I orderf /vnH • be , made a« a matter of . 
comf96,ti ^d,isk^^a.%'f»m .mfioi^t money ^ould be 
sQ)|-td tikiei agent iiinlb it^e hmtruetio&s i for, as hap 
b^eti alrbady fMwii^^^d ouiti he may be obliged to pay . 
tbBmiilbe)fTery)dttyitUe 'eoets dre taxed, or the plainr : 
tiffiltmf^ g[i>non< toiincmi' further expense. If, on 
tbiet(ftkteff)hiijQdi.ithetd6feQldant determine to defec^^ ; 
the agent mits4< be iimix instructed to take out a 
siQiwiotvijllQ st&y'prooetecUngs on paym^t of the suih 
defttiickmt;^a]]0isMi to.be due^ (mentioning it,) and:. 
co^»i(Mi£ ttaet^pbintiff,' on being served with this - 
su«(iiion% ieQ90ent to iaooept th^ sum specified, then - 
it/isipnid with/ (the taxed costs, as in the other , 
case,; ibut-^ift onliaAtdnding befoiie the judge, be re- 
^< toriaoe^ it^i and elaim moroi the judge will in^ . 
dQij9^ the summons (to^thi3 effect, .<' No order granted, 
th$iplai0|iff clftu^mg & largdr s^tm/^ In that case " 
the .plaintiff' goe^ ^ vddi his aotiop aad declared^ ; 
and.Xbe4lefenjdtot pl^s aad pays^tb^ snim of money 
whiob^was specified^an the surtmioiik&into Court. It .: 
wi}l(.<Kft^!ha|>peni Irhen the. defendant pleads and . 
the^tton^ is pulditf^d Court, that ihe* plmntiff will, 
oujjhrthev fQ«nsi4erlit]0ny find tibatb^ cannot safb^ 
gOKini with his .attioil for more^ and he will acoept 
th^^swnsb paidiinatod it is in tbnt case thait the 
deifendiintrsctoj^i ^, betuefit from taking out the sum- 
inQM$j:iandfgetliiiiiig the- judge's indcNrsement on it» for . 
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had he not takea this step, he must have paid b» 
own expense of appeoing and pleading, and the 
plaintiff would also have heea entitled to charge 
against him his costs of the declaration ; whereas, j^ 
luBtring taken out the sununans, he gave the plaintio 
am opportunity of receiving what he now aoc^ts be* 
fore these expenses were incuned ; and on an appli- 
cation heing made to a judge, he will in general oider 
that the plaintiff be allowed no. oests subseinbent ia 
the time the summons was taken out, and mat the 
plaintiff do pay all the defendant's «ost8 suhae^nt 
to that time. In order that thb applioation may he 
successAil, the sum paid into Court on the plea must 
not exceed that mentioned in tiie summons; and there- 
fore, before taking oat the summons^ it is neoeasaiy 
to consider well what sum the defaidant will pay uito 
Court and go to trial upon. 

If a defendant have been served with a writ of 
summons, and instruct his attorney to appeal^ the 
attorney must instruct his agent to appear to the 
writ, and the agent should be informed of the follow* 
ing particulars : — 

The names of tiie plaintiff and defendant, and 
the county in which the writ states the d& 
feidant's residoioe to be $ 
The Court out of which the writ issued^ 
The exact day osl which it was served ; 
The name of the plaintiff's London agent ; and 
Whether the amount of debt (if any indorsed) 
do or do not exceed 201. 
On being informed of these particulars, the agent 
will appear, and send a cc^y of the declaration, when 
it is delivered. 

J£ the defendant do not apply to his attorney until 
he has been served witii notice of declaration, the 
instructions sent to the agent tnay th^n be meaedj 
the name of the cause, the Court in which the action 
is brought, and the day on which the notice was 
served ; this will enable him to take the declaration 
(which will of course have been filed) out of the 
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office^ it will alfio let hiia know when his time ^or. 
pfeading esiiures, and he idll a&ad a eopj of the de- 
dweadon into tl^ &o\miry to the de&ndiiiit's attomej 
therji». 

If the defendant bjs an infant^ he must appear hy 
gimrdiiia^. aadif he ^fieai hy attomeji the plaintiff 
oq^Mi tojmwetfk aetafiuie the appeacance ; for. if he 
ivere. aoA ia do iso^.^e judgment (if obtained) might 
9&evmJ!^i^iMema»d. hy mn^jai eirar. In oider to 
sipfetm by\ gBai dian> a. petitioa must be prepared^ 
^vUfih^miiat eo «gnediby the 'mhaaty and a consent at 
dk mat mnftt. hs. si^iedhf the proposed gnaidian ; 
tl^sfi sigipliliefl must be veisfiai by affidavit (a). 
Tii6j )»cridti0|]b ooQiBaKty and aiidanty must then be 
a9«t-^io ihe a^ent^ who> wiU do what is nceessaiy. 

llkt'glQtoitianis.BSQally the deiaidaBt's fath^, or 
some fidend willing to defend for hJio. 

If ardfififftdanthave been anxsted, he must pursue 
(m^'of ithaeeiOQRDEaesi: he must either give bail to the 
ahf9dff«<tin d6|M)Bittheisamjs«anito,.and lOL to cover 
oastSy or he mmst go to prison. 

Ifc wSi aometimea hwpen ^mt a defendant is ar- 
refitedjit^tiafiiaasie^'tnaae he is served with the writ of 
summons^ and that he may be desirous of putting an 
end to th^ aetion at once by paying the amount in- 
dorsed for debt and costs on iine writ ; in that case 
the nicmey should be paid to the plaint^ or Ait 
a<teM0y>.aqaNrding to the indorsement on the writ, 
and not to the sheriff's officer; &r if it be paid to 
tbeAeviff's-ottoer^.the plaintiff or his attorney may 
repttdiate tthe ae^ of the sheriff's officer altogether, 
he having no authority to receive the debt and costs ; 
and payment o£ the debt and costs to the sheriff's 
offi^r-does mot discharge the defendant from the 
debt to the ' plaintiff, in case the sheriff's officer 
should not pay it, or the plaintiff or his attorney 
' * ' ' ' ■ I > < 1 1 ■ ■ . ■ I ■ I - . ■ . . . I 

(a) See f\onii of Petition, Consent, and Affidavit, in Appen- 
^tftect. 10. 



T^fa^e to r^Mye it ; 'ftiid'iio^aMy l«4i tke^'s^eiililiprf 
t!be sheiifP Miriseff Ibt^tfae m^tii^y^ 'b^attHe^'^wi let 
d^iTin^ it^ kht dffic^ i«' not b^g 4itli(ti>the wi^pe 
o{ hir'aut!hb¥it)^, Mid th^t ititibll'ii8iii^c^a^)>afli 

If, pn b^ing arrested, the defendat^eit^idbtaun^wb 
persons to b^cotiie"b^ tb>1^^^^h^!»lilr(^^^hM) ^th 
^o^e l;^^iy6D!^iMiit^ €h^ ^H^IT^S'WHSiteyi't^cMMbi^ 
they, together 'W]4ii''Cl^>d^i6hyi^<^3^ bail^ 

bond, and the 'defdi(toiit i^ di^l^^(< Mti^if/^tUe 
defettdarlt"be iMt'iibl^. t6^ (Maiii'4MiM)%()<tbief'«|]ter^ 
hte thay; if b^bave^tiie-tti6ttifeyisi)ajfJifiW 
the oflScer the sum sworn to, and 10;<tl)^o]|(lr>ii^ 
as a deposit & tietr ^f ; bail,' >Mid'>4ie ti^ tM^ be 
^charged (b). ' It <\till b^^'ohi^t^^ iMkotMv'iGPa 
different thing, and'pdid t)yerit^tli a 'di^i^int JoMM 
from that whidi is the object 6f 'ih^ipaytidbieoF i^ 
and costs, and it is withi9^>th«> ic^ i^f fi^ «Acaf^l 
authority to receive the deposit ; aii(}'f|l}trf€|f<lMr(^'4f 
^isife and propel* to make tH^ -de^stoiinfcljtiilihi^lfor 
here the party hks' thf^ scfCttHty *<)f tbet(i^6rifMii|sisalF 
for the due application of thfemoiieyL >'Wibiwitu)wmfk 
will be observed, is only ta d^posit^^aBdy»j)|,*ii( pfdj^ 
steps be takett, be obtained hadki')al^:^i^Uf-4>e)il^ki 
presently. ' •'.■•' -t- /; n: m/iI /;)(it*ti 

If the defend^tkit dan neither < <[lll«Hih< ibitil'>tt» tikfe 
sheriff, nor make the defk)8it' just 'n^ntlonlsd^ hb 
ihnst go to the' comity prison. ■' ' 'i •!» i.»;»l -..'t If 
"Where the defentfant has bi^nf^airreiitljdjiluidilMb 
given bail to the sheriff, it is necesBal<yi-for"thblBe<^ 
rityof the bail to the sheriff, to '^uf to Welill 'to: Afe 
action; or if the defendant harre W^n tfth«feited, and 
have made 'the deposit, it- is nedessferyj In orddr to 
obtaitf the money back, to put in' bail 'to 'thie actionf; 
and the first consideratied oft tihis subject is,' the tigQate 
within which this'rtiust be" done- j «uidy in all ca^ it 
must be done on or before the same day in the fol- 



(6) Stat. 43 Geo. III. c. 46. s. 2. 



£n i»fiit^»(»K ifjh^/^prfi. i«7|8stp4 aa. MQ|id(»y; the \^ 

send off the bail papers in time for the agent ito.fil^ 

thi«iiiiQA[tf¥lftcd9fitf)fi')V)i. ■■ ft .:, ►.-.vi.. \ 
ihln (jlM^iticf^pAti^^^h^Ml^ai}- TOiwt.te .^itb^, house- 
ltoc¥tfm<orxfrf9lffjl4carsrdimA it.w tQ.bci h«r^ ojbs^rved, 
that ii4ithfir'^«^'pm]aw«.i(iti^Q7MMO]: Ms derk.is 
allo^^diior ^0<)$uw^tbf(U to tbQ> ^ion ;..thi8 is a ml^ 
ftrr' itibeiriiprQt^efiiOPij;^ they /iicoidd otherwise he 
oftetlllKl)pofl9d•la.th(»i^Ippartl^li^ of their clients on 
tbai0u^^,Vil !..• ; 

•- Tilm^ tttost„be!, worth property to double the 
Bvuyfstxiiofi^ tom jG6r< which the defendant has he^n 
hiQtd[c.tO{iballti((c)i be^id^i^'what will pay their debts, 
ano^ be9id«i9i /Huffii($ieDt to answer every other sum 
lop i/Aich(idi9¥ aire bail, a«d it may be either real or 
peisoQalptopfrly. 

•!Q»TUiglfimnd proper persons to become bail, thj^ 
boiltpieo^.miUt thea be made out on parchment, the 
JbrmaofiwhiQh, in .the different Courts, will be found 
'm\ih€{ AppciRdii^ P^t. U ; and the best description 
(Of jthe).baUitha<^.c^fh^ given should be given, that i^, 
if they live in a street having the houses numbered, 
tke sj^eiElttilndi]9H)9»b^' Aould he given ; if the houses 
te lioliiiii^n^reditf.tW'th?! street ouly can be given; 
if the bail do not live iQia. town^ 'th^];i.the name of the 
Jh«Ka^i(if itthiij^ f^rOaibe) ^nd th^ .pwsh or towi)9hip 
4faoiildibQ(j|ipNjK»ied; an4 in fsuct, such a descripr 
tion»Df (tbiSf)a»d(a9>w^ibQPltenablQ a p^son inquiring 
ifox tb^rbaUi^Qr ifiiftd th^ . PHt 
I : Xhe)aiB44'yit>€if justification, should then be pre- 
.panedti fttd <thi|ii}(9fiida¥;iti ipay b^ either in the first 
Smo^i^Y^^timithfi^ AtVS^ef^^^ ^r in the form 
iwWdk'fcflipw ii,;fhwh^ft.jtheie.is no oj^ction, to doing 
- {(it udi Hi /fib 'jiU j a ^ uiii ■»•" i — m > m 
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. (cX The sum for which the defendant is held to bail should 
not be confounded with the amount indorsed for the debt 
claimedonthe.smt,d^.j.;u.o.,) { , - 
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80^ it is always advisable to use the fint fenn, Ibr if 
that be adopted, and the plaintiff aft enyagd a «9oept 
to the bail, he will be compelled to pay the eosto ol 
the JQStifieatiiHiy if bos exception be mufw cc e ti a fi d.— 
(Rule T. 1 W. IT.) If the aeeond fevm be adopted, 
the plaintifr will not be ordered to pilr the eoats^ 
eren thongh his exoeptioB be unaiHDeessfial, aifed <tldB is 
the reason why the first fymi duMikl he 'pieftrred, 
for it renders a plaintiff moie oaatioiis of estoqpting to 
the bail, if he know that he doeei it al the risk-of eoflts. 

Having prepared the bail-piece and affiehuni? of jus- 
tification, the bail nsmt go before a eomndBsioiier 
for taking special bail, who will take their «ekaiow- 
ledgmenty and sign the bail-piece, and- he wiU 'also 
swear the bail to me affidavit of juatlfieatiDn. 

If the action be in the Conrt of SBtehd^uev, iiie 
bail must sign the bail-pece, but in .the-QuecarS 
Bench and Comnum Pleas they do'Bot-aign k» • 

An affidavit of due taking must -then be nadoiby 
the person who accompanied the bail to «the"eonir 
missioner : the form of this affida^t is g^vetf (in-Ae 
Appendix, sect. 13. It must be^aworft before a coBfr* 
missioner f^r taking affidavits in the Goort m whudi 
the action is. 

The bidl-piece, and the affidavits of the bail and 
of the due taking, must then be sent to the agent, 
who must at the same time be infonned ok what 
day the defendant was arrested, and the name of the 
plaintiff's London agent ; and if either of the bafl 
have resided at more places than one during the pre- 
vious six months, all such places of residence ahodd 
be stated. 

If the eight days have been suffered to go by, so 
that the bail is out of time, the agent must doxsone- 
thing more than put them in : he must give notice of 
and proceed to justification, otherwise the bail so 
put in are a nullity. This is mentioned to show the 
importance of informing the agent on what day the 
defendant was arrested. 

The bail having been put in, stand good, if th^ 



\e not ex($epedl to nrjthm twenty days ; if they be 
exeepted to, Hiey j«BtHy^ wbieh it is the agent's dnty 
to see to. 

It 1?31y however, be- proper to mention here, that 
if Hm defeSMlaiit do not put in bail to the action in 
time, the pluntSff will be at liberty to proceed 
aaax^ tiie haOto tike sheriff on their bond, if bail to 
the sheriff ha^'been git^n ; or if the deposit have 
been ttisde^ -ihe {ilaontiff may dbtain the deposit 
(i^ncb -w&L hm^e been paid into Oourt by the sheriff) 
eat of Coisrt?. 

It may happen that a del^dant who has made 
thedi^sit cannot get any persons to become bail 
to the ftction for him, or he may for some other 
reason find It 'inconvenient to pnt in bail to the 
adio0. in< such a case, the defendant may pay into 
€^cat a ftirther'siim of 10^. in addition to the money 
deposited 'irith the sheriff; and by him paid into 
€oai%,- and then the whole of the money may remain 
in Goio^ till* the action be at an end. — (Stat. 7 & 8 
QifeO* IV. c 71, s. 2.) If the plaintiff have judg- 
ment, he win be \enti1ied to have the money out of 
Ckmrt'; but if the defendant have judgment, then he 
win be entitled to have the money returned to him. 
In the same way, a defendant who has been arrested 
and given bail to the sheriff, or gone to prison, may, 
when necessary, instead of putting in bail to the 
aetion, pay into Court the sum sworn to, and 20i. 
more. In either case the money is to be sent to the 
defendant's agent, with directions to pay it in, and 
give the plaintiff's agent notice that he has done so. 
It is to be observed, however, that where this course 
has been adopted, the ddPencbuit may obtain the de- 
posit out of Court again, on putting in perfecting 
special bail, or rendering to prison, provided issue 
is not joined in the action, nor interlocutory nor final 
judgment obtained (d). 

(i) Stat. 7, & 8 Geo. FV. c. 71 » s. 2, 3, and 4; and see 
Dougku y. Stanhorough, 3 Ad. & Ellis, 316. 
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If, in consequence 6f Baif to the' aetion not iMvIng 
been filed in due time, the plaiiltxif have taken akiIIs- 
signment of tlie bail-bond, lind brot^lit an actiob km 
it against the bail to the sheriff, or We obtiisei In 
attachment against, the sheriff, it' becomes Tttoemty 
for the bail to endearomf to bfe reKev^frdtellie re- 
sponsibility thus thrown tipdn them* ; ^ t heifrwpfa - 
sibility is pretty much the sat»^^ wifethci thi iefSbn 
be brought against them ott the IWoiid, twrittti altacli- 
ment be obtained against the sheriff, fdht tn'thelaMkr 
case the sheriff may immediately britt^ to le^mi 
against them on the Dond. - ' ' 

In order to apply for this relief, ft is necesMy, in 
the first place, either to put in and jui$tif|r bail to ike 
action, or to render the defendant to prison ; in either 
case bail papers must be prepared in t&e mftmier 
directed ante, pages 69 and 70, except thttt where 
the defendant is to be rendered, iliere' need be no 
affidavit of justification, and in that case" ft judge's 
order must be obtained to render the defendnoit, 
in the manner to be presently pointed out. When 
bail have been put in and perfected, (and-tbii i^ent 
should be instructed to perfect the bail as eeafy as 
possible,) or when the defendant , has been renmfed 
to prison, and notice of the Jfender has been gmn, 
the bail must make an afiidarit in the fbnn gi^^i in 
the Appendix, sect. 14. This affidavit must then be 
sent by the attorney employed by the bail, t© Ids 
agent in London, who must be requested to mtike an 
application to the Court or a judge to stay the pro- 
ceedings in the action against the boil, or on the 
attachment gainst the sheriff, on payment of the 
costs only; and (as the plaintiff has now d^r 
bail to his action or the defendant in prison) Ihe 
Court will in general grant this motion. 

If the defendant have put in bail to the action, 
and be desirous of going to prison for the purpose of 
taking the benefit of the Insolvent Act, he may render 
himself to prison in discharge of his bail. It is now 
usual for a defendant to render himself to the prison 



xflf&tlie «9iii^ ui^nUph Jbe. w^ t^rrested ; but he inaj, 
M }¥^ ^S^^jfusi^ rendkr himself to thp Queen's Bench 

• Prinontf IS ^ iot^d tQ render hin^elf to the county 
.i^M0%'* judtt^&./Dr4(ex.;pi$t be obtained for the pur- 
/ i<Wi^feyhicbt;.tbn^ Ifipnaon agent of his attorney will 
jttauLd^m^ ^ V^fl^^ ^( the London agent be the 
JWIPit id^ jifllipuj^ t^ie. t^a^y he must be informed 
Jlmi tJ^^ififp^fffifii mm9 to render himelf; he will 

JMkm FflSM^siWi.'^ <?** 9)^^r necessary information ; 

vimti.iiiib^JjVii^^x%^^ :who is requested to send the 
mklfP» l^^^W4ii^^'^}P b^^^ employed in the cause, he 
must, besides being informed that £he defendant means 
^^ fwAf^. li<in>P^. b^ furnished with the correct names 
•f .tii«:;pBrtp8ft ia the cause^ the Court in which the 
iiUji^ isy..jtbe amount for which the defendant was 

• Md^ bfttU (that is,, the sum sworn to by the plain- 
^ITj) t)^ VMo^ qS the bail, the county in which the 
.4ffeli(failh.waa arrested, and the stage in which the 

. WM ^ tbat time is, that is, whether before declara- 

4it0Lf, (Hfifar dtf^lairationy after issue joined, after inter- 

ifiiptitoTj: ji^dgmeiity- or after final judgment ; if after 

- 9i^ ^)fl^P'^&t> the amount of debt and costs, or da- 

-JWWgP* ffidjr^stc^ recovered by the judgment, must 

j4i#..1»% atfifii. . .It will sometimes happen, that the 

rfit^^vq^i ^i9fik)yQ4 to obtain the order has not the 

.lomi^ofigivmg ]na agent these particulars ; if not, he 

jfim^iifj^^Wj^ give him the name of the London 

. Hgen^ jfUfii putf ii^ th^ b^, that he may be applied to 

'fpKibiiai^ jfijtte cannot do that^ the next best infor- 

.^latiopi ¥^11 be the;Qan^ of the country attorney who 

.ffit in .the, bail, a^ j|;as agent may, perhaps, then be 

tmd wiC ..];f,h|^.ca^ot do tHs/he must inform his 

'4^S^t f|o^.w)^{vn^.tiuei^ probably, be able to find it 

jiHit by 9wtki^> sei^rch at the office whe^e the baS- 

pieces are filed liif, J^u^t^ \ 

..The ..order iWw tW^^ed,, the defendant must 

vtal^t^ to f^ prfsqn^ ti^d, lodge it with the gaoler, and 

fRQ^nijfrr' Wnape)f i^p hjs cwtody, and a notice of 

/4iW J;e^er.f9j4 Pf ,t^ lodgment of the order with the 

.:gWll|r,,^4 rf.ti^.l(^w(^^t ^ei»g actually in .cu?- 

s 
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todk und^ it, must iSben lie so^fed npott^^idi^ 
ti-fir s attorney, or Ms agent : tliik notitser «[!nt be 
^ned by the defendant, or Ins attorney or «geiit. 
The bail are then exonerated' from t^eir inA&ty ; 
but it is still considered nece^sarr io get ma exeae^ 
retur entered on the bafi-piece. IW order to' do fMs^ 
an affidavit of tbie lodgment '^tB^ tftdHt, tfod'of tie 
defendant's being in tmstbdy'tiiideritl'iiiiM^be Jtai^ 
and if tbe notice of render be serVeii^n ^ et^^aArj, 
a copy of tbe notitemtistbe 'ann^^ idld^tk^ftct <^ 
the service sworn to. In i^e'fbMif of d£dlv<!^' gmii» 
this clause is inserted, but itm^ be^leU oM v^»« 
the agent serves thenotiee ofrender, ttiid he^iriiHkiake 
I3ie necessary affidavit of sudh service (0. 

If the defendant wish te rendelF'to'llie QdeMN 
prison, he must go up to Louden, totd' iHiR ag^tf^ 
his attorney will do all' ffhftt is ueeessaiy. ' 

If the bail are apprehensive of ttie dc^ivtent ^A" 
sconding, they, or one of them, itiivf, Mt ftt^ tite^ 
seize him ; they may even (if the outei* dobr be opt^^ 
break into any room or rooms of &b' MMSe iHiraln 
he resides, in search of him, for die purpod^^^MH^ 
dering him ; and his privilege, if a baakrcqpty dsBBg 
the forty-two d|kys he hm to pass his mEfoaiiiaitioii, is 
no privilege as against his bail ; tl9iOT^< may take larf 
render him notwithstanding ; and it is said, aad it 
seems to be the case, that they may take him on a 
Sunday. When they take him, at least one of them 
must stay constantly witih him tiU he is rendjered to 
prison, unless he consent, in writing, to remain in 
the custody of some other person ; a sherifTs at&cer 
is usually named, and in that case he remains at tbe 
house of the officer. When the bail have t^en the 
defendant, i^ey must (if they have not obtained it 
before) obtain a judge's order to render t^e deHea- 
dant, which the attorney employed by them must 
write to his agent for. The agent must haw the 



(e) SeQ Forms of the Notice of Bender, and of the Affidavit^ 
in the Appendix, sect. 15. 
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same inslructioiis as pointed out before* except that 
in this case he must oe informed that the bail intend 
to render the defmidant, or if on» of the bail only^ 
he must be told which. This is neoessaiy, because 
it must appear by the order whether the defendant 
meaiis to render himself or whether the bail, or one 
of them, mean to render him under it. When the 
order is obtained^ the bail, or one of them, must then 
take the defendant to the county gaol, and deUver 
him into the custody of the gaoler, and at the same 
tkne lodge ii^c ori^nal order with the gaoler; a 
ootice of the render, &c.» signed by the bail, or (if 
the render he not by both) by the one of them, or by 
their attorney or agent, must then be served on the 
pkintiff's attorney or agent, and an affidavit of the 
vender, &c., made as before (/). 

If, under any circumstances, it would save the bail 
any expeaae or trouble, (as where they seize the 
dej^dant in London,) they may render him to the 
Queen's prison, if they choose : in that case, the 
Idmion agent of their attorney will do all liiat ia 
aeoeBBeoy. 

(/) See Foim of Notice of Render by the Bail, or one of 
iima, in the Appendix, sect. 16. 
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Time to pl^ad— Instructions for Tlea^FufjKsr' T^mi tii^^^ 
—Misnomer— i^eas fn Jlbat'enl^I^1Voiii6feiattfUC«^urf 
— Affldftvit of T^ifleatibii^Witlfii wkalTltti^lb pi»ul>lif 
Afoatement^-Obangitt^ Vedbe^Oyi^fi—rPajringxMontty jivto 
Court^l^otice of XnalrrApplic^^^-^ip^/pft.^nFm^^,^ ,j.. 

If the defendant have not kppeate^d', 'th'i' a66Mijidii 
^s always filed, and in that case the^ d^eiiijbuit'r^cm 
a notice of declaration. If th0 defendant ^rii^e^^afii 
peared, the declaration is ilwaVs/deJlVired tttj'ffi^ 
defendant's agent in London. Wh^i-e th6 d^cliii^c^ 
is filed, the time to plead runs froiritlife \3Sijr oH^^ji^th 
the defendant was served with notice of SkdlMui^ii} 
where it is deHvered, the time to plead riuis fittnfi iH^ 
date of the declaration. The deelAratidtt 'iA' '^wkji 
dated on the day it is filed or delivered'/" "'" " ' ^ 
If the defendant mean to plead in aMi^m^^ttit'' fife 
must in all cases plead within ibur 'days ;''fti^ iJn^tiiiiH^' 
if the declaration or notice he delivered OnKfdhffM 
the plea must he delivered on FridaJ^ (a)! 'In trfhet 
cases, if the venue he laid in any other dcJ/dntV' tfij6i 
London or Middlesex, the defendant (uiiless he 'fc^^iii 
attorney) has eight days* time to pWad-^arid' these 
days are always exclusive of the ddjr on whiclLme 
notice of declaration was served, or the dajr' otf wnich 
the declaration is dated ; for instance, iif the fl^jilfint. 
tion he delivered on Monday, the defenflkit x^fl Jiiit4 
the whole of the Tuesday week ft)IIojwitlg^'to''iiiyad'. 
It is also to he ohservedherfe, .thitif ^ d^SatatJit^tf^ 
deUvered on a Saturday, thb time ftr plelidBii^'^ytdiS, 

'■ I 'J 'li /.I'll .IMI . *> S'lrt ,rjUl 
>i\ I m I ) 1. 1 Ml I -•!■.( i in '.-I yi\i If 
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according to what has been said, expire on a Sunday ; 
but where this is the case, the defendant has always 
the whole of the following Monday to plead — so that 
Sunday is reckoned^/if ^^inpi^ |t]^e last day, but if 
it be the last day, it is not recKoned. 
7(SI&aD^.tfaBide&vidiwt'«^^«lg^T9^^ ^iC0py j9£ th^ 
declaration, he ra(|ttk9s t^tinuA^i^^ jof plea ; if those 
instructions cannot be conveniently sent in time to 

ffri8t$fe?rSSf^^t?..^«?d;mft^^^ days, 

;^>geftf;fflAtyoWW. ?^"^ further time upon a 
jai^lf (flonunoQ^A ^tintn^ tbo insitmotions oaa be 
9lnti»ithhQ(iitB^alfwaysjibest io sejud them, lor, if 
an ordai>?o¥'fiii11)^1^t^'A}e/ obtained, the defendant 

J^ifiW§fP^^l¥^?^.^Rfls$o.Pl^* issuably, and ge,^ 
Wfe-T^ftfcsffiiWf Sff^^^> ^^ effect of these terms 
ip^tifl^f^i^^ jbe informal, the defendant 

^i^^ (fi/^^iffr^ informality j which it 

WS?fffiMi?f^^?^i^^^''^^® defendant is bound 
^..te'ft W«^^^^^^ after the plain- 

Piffil>%ft^.'?Sr ??%?^^^, mstead of being enti- 

,.H^/te%i%Ite,JWT^^^'^^ would give him four 
days: anothe^^,gi;eap .mconvenience is, that the do- 

i(^dfipf^^ff^,ffpt^^^^ furjther time, is generally put 
M^S^rfi^TO^- c^j.jWi^P^ sl^ort notice of trial, that is, 
^Mtfi^J^iihH^^ of ten days ; this, it is ob- 

J\{^9 J^ust ^fiej^j.^e.i^ gre^t disadvantage. For these 
X<^^jfff,^(fi .f^^i^ejit^^ extra expense, country 

l^tt^TOtpja^^j^ instruct their agents 

i^sa ^^^j Jhejy^.jjk tie abk to plead withui eight days, 

I. ^i^q.^^ijf^^i^fffmentT-l'P^ usual pleas m 

?W5fflp9fe^F» ^-HSte!;^? P°^^^^^®^ ^^ parties with 
fl^L%fe"im^?J^ oi? .def?|idant*s coverture — or 

*.4?tea, pCldiuiiiflr Sr cdvertiire-ra plea that another 
?fft8fti;^.fJWOT?if?*^ ^\^, same cause, is also a plea 

abatement; but now that plea is not aUowed; and 
it there he a misnomer in the writ, the defendant 
may ^i^ly tt/' Jf jttdge^ hf f«immonSi to have the 



fi cminti^ aftoiKey'i^duy »n€^r«te{)«iid t(|toii>fbeifi9 
able to obtain a single day. • f"'*'^ ■' " •"[ 

Th^i -date ai tl^ <t(ft) bf > tl»^ j^etf Jnhri^ W Ae* Bay 
on ^ which it i^ dMifWMi'|to^>tM»^altttM£fe^)€i(lidybtt 
a^^t; land Vhe j^ea'hiil^ibi^'i^^eiS'b^^^sdlw^ilife 
tbe ikgttiV^svi» -g&V'dbiie, '^W^^hm.m^^/kttelf^tsm^ 
!Mry thati'the7<de^n'd!^t'>^ltni«I0i«iitieri4h^ ^d^fit 
of thettilth'^^f tih^ipled,' ^^0^ MlOi|fed^rf>it3«lllf 
iftdketh^ 'affidavit. '»' --:.'ii»'» innfj yfi) 7«t3 Hiw ?ufi 
• Oil recwrifig ti'^^ft^jy^io^f' tkfe d0SptertfiAjn;^/ftrii»itt 
sometimes b^^ifdMtM I^e'^]^laiidkff»lk9(>ii0i)^<taid[ 
th^ ventle id the't«<yah«y>Hii<Wliidh[>tfc6f^iift!rie <l^ ak^Ofi 
^6se, amd that- it 'i8^^«6ii^ble^'(ftr^>tlif6(id^(fettdlt(tlib 
hate- Ih^ rewoe cliang^d-lo' t1tetf'»6o«ii^if^>^^e» 

Bbnt^, nni^; «i9 ^doii' ^ ' ^o^ld&>«fti^ th<$^d|i^i^^ 
i^<deHt«red, aiid ^M^Ml) ^ei^ 'b^fbk fl^Mdinkittftldb 
lUl aA<lasdti )^ tlie'MK(9n]G(<iiff<thettA^fl«1fe^ ^ctteil9l 
and this affidavit must be seutm^^lAk'l^^M^'^'^hXi 
vAlVdo wiiae i4 ttfecfedSttty*te^«g^H:h«^t«tt(0'ldflfti]^d. 
If* thfe' d«fe«dAi«' be''dM»'bf Jthd^'«Qail#J^/>«ot>«kW*t 
ciJtttidfe'be got •«e'«o"A!iafe*'^tlife tt4idattt/f# '«af *f 
iftad^by any"|{)e*soiii'8U(ih ^te' iJis* ^eh#kJ<>tAji$n^d)4lil 
*reans df knowing 'idttd»do^S"lSi<^'*lie^^lfei*'*»r ll% 

^0Tn't6,' •' "' "^ ''i-in:h -- iti^jJii.i-j 'Jill ^5U^^l•)fIi5t^,♦f> 

-It'i^ tb be obsefVfect''llo#eVeT',' i^t^^if th^fdfedilrii 
tlbAedntairi a coimt Wa^ttll-^f ^kckW^ei a/>jh^o*llii 
&«iy riote/fe'bbMi =de(^di'icii*^tlife?f s^e^iklt?ji ^jh^-vtad^ 
eanriot'b^ Ajkn^ npoi^ the ddnMcAiBffiiA^jitJ^ft 
isfcoii«idei^d''«Hat^ttJ eftii^<bf kttiotti' oii' btfy ^ tbeftie 
iti9ti1itne«ts' dd6S 'ftoe^ttti^"itt fftty^p«rtfti*ii»rl^pliAc«i 
l^t, lipdti' ipewia!' gr^utid^ifh^Ei'^etitt^ itinhesie ^d 
imd^ied iti any c^'ini^ b(^"icfhttii^^d. if' IniMttt^^ of 
such srpeciial g^ouM^ •arei'^^ihet^'ty'd^kdafitiiottii 

not have a 'fbii'. Mai in' ^^^mmdfJHifh^tfe^tl^mnm 

is Md; whel^'all' 0Y'<Jnbi^t'<b^"eh^**Wittt^fe^'1i^<ilf« 
different cotorttyi'toft it WMild' be 'ri'^reatf>9at4n^'«f 
expense to try thfe catse ?* ^a!f 'febbttty." •HFhrJ«|){iit 
baition on special ^o^nd^ t^mi^feMak be'nittd«i;|h-^w^ 
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I9fiv>(.tin..frf^r}ie0iid)di^/joii}#d> and. the affidavit to 
||i^d>t}ieij»o|:ii^Q(^3bwiU state what the issues 
joined are. / . , . . 

7n]tf)4k8^4QQiMati^s(^i ouit .any diqed.or iofitrument 
indw.iseaI;f($ndr.iBfafc$a,pW<Nrti«dr it, that is, if it 
Iftat&/thiir<4^d(i0r.iia$tnweat.t(>..he br^ into 
Cnnaaiky itiiolMy^Aie lad^iable .or> neoessaiy to obtain a 
Qiifi)^^i4ii«i)d(iArthat,iQa$ettbe agdut must be in* 
BkiwieAUhAtmWaA ^y«r/Qf it»,whid^ he will do, and 
this will stay the proceedings till it be given. On 
l!iMeiiivig.:tliO"C0pj^> thie defendant's agent is bound 
tor pvf fov it at. Idie.tBte.of 4d. per folio. Oyer can 
nevnr be demanded unless a profert is made in the 
deol«mtioiiy Init . a plaintiff cannot escape giving oyer 
in pnmer cases, for if a profert be omitted where it 
should be made, the declaration will be demurrable. 

It may be necessary to obtain full particulars of 
dfBumd, and in that case the reason of that necessity 
must be stated to the agent, and he will make the 
necessary application. 

If money be to be. paid into Court, it should be 
remitted to the agents at the time the instructions for 
plea are given. In actions for assault and battery, 
hiise imprisonment, Hbel, slander, malicious arrest, 
or malicious prosecution, criminal conversation, or 
debauching the plaintiff's daughter or servant, the 
defendant is not allowed to pay money into Court. — 
Stat. 3 & 4 WiU. IV. c. 42, s. 21. With respect to 
the action for libel, an exception is introduced by the 
statutes 6 &7 Vict. c. 96, s. 2 ; aad 8 & 9 Vict. c. 
75, 8. 2, in the case of Hbels in newspapers, and pe- 
riodical publications, with respect to which money 
may, under certain circumstances, be paid into Court. 
Having sent instructions for plea, and the agent 
having pleaded, the next thing the defendant's 
attorney generally receives is a copy of the issue, 
with information of notice of trial having been given ; 
but in cases where both the defendant's plea and 
the plaintiifs repUcation are special, he will receive 
a copy of the pleadings up to the replication, and 
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then he must send instmctiaiui fx n^jun&et, mA 
hanng done so, he will then receive a esfiy of Ihe 
issue with the notice of trial. 

If, in conseqaenoe of the stoaettce or inness of a 
material witness, the sadden illness of the attorney; 
or any other sufficient gromid, the defendant csflBSl 
safely proceed to the trial -of the canse, he shodd 
make an affidavit of the ftct, ^ndndii adiauld be sent 
to the defendant's agent, and he should be instructed 
to make an i^lication, by summons belbre a jud^ 
for a postpcmement of the triaL This apphcatioo 
should not be delayed, but the juc^ shoi:dd be at* 
tended at least two days before the aasiaes, and in 
sufficient time to prevent the plaintifPs attoi 'iie y fro m 
going or taking his witnesses to tiie assize toiwn, m 
case the judge order the trial to be put ofiP: and as 
a judge has no power to make an order upon an affi- 
davit without giving the adverse party an upp dt iuni ty 
of answering it, a copy of the affidavit onffA i» bi 
delivered at the time the summons is served, and it 
must afipear to the judge to be clear that student 
time has elapsed between the service and the attoi- 
dance for the pkuBtiif to have (at least) an opporta^ 
nity o£ producing an affidavit in answer. 
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iU* l*iXINiQ^,^]^l?, YENXJl^ IN LONDON OR MIDDLESEX. 






Wi^ wh^obi<>ct»7-Time for l^Ieading— ^hat VTotice of Trial 
—Of' ibe SUtings m London and Middlesex-— Come cf 
tak£ag tht CauseA^NoiCitie of iB^dty tt JLontei or USA^ 
AneK.> • 

WwN tW p)l/P"<'itf in an action declares, it will some- 
tiioes be adyisable to lay the yeuue in London or 
Middlesex^ Jt has been thought the more conve- 
nie^ cousy^ as being less likely to coniiise the reader, 
tQ' treat in the former Chapters of this work of the 
94ioii only whef e the venue is in the country, and to 
poiot out the distinctions in the practice where the 
inemifi i9.1ai4 iu London or MidiUesex in a separate 
Cbfipter- 

Tbfi usual pbject with which in a cause arising in 
ik^^nntf^p the venue is laid in London or Middle- 
sex, is to be able to go to trial at some of the sittings 
in London or Middlesex, and so obtain judgment at 
an earher period than if the cause were to be tried 
at the assizes ; and this course is generally adopted 
where the action is brought on a bond, or biU of 
exchange, or promissory note, where only few, or 
pechi^s no witnesses will be required, or where a 
speedy judgment is an object of considerable im- 
portance* 

Where the venue is laid in London or Middlesex, 
and the defendant resides above twenty miles from 
London, the time for appearing and the time for 
pleading is the same as in other cases ; but where the 
defieodant resides above forty miles from London, 
there is a difference in the length of notice of trial, 
fcurteen days being requisite in this case instead of 
ten„ as in a country venue. Where the defendant 



reSfaleSiiitv^tbiiL-tTveikty^mikaof Lbn^ ilie time 'foe. 
appedrio^ to/the leiit^is tUe st»e ob irn'Otker^casea^t: 
(uideedV.ijttiiiitlteitsame in afltcases^) bvt.tkeidefaiH' 
dant is only entitled to fourda^af .tftneitoiplead^^iaadl' 
Mdnere;/ tbd defdbidkinjb OKsides i <within -Jmaty^ mDea^ bf 
I^oiui0iii'Jbie tis ttid^>eDJtit2ed> to weight idej^ns' notnfritf > 

Tthe fcjJoMii^' ^obseiralidiiai 'sr^i ' imbended tcr^giHe * 
tbet <XNHiit]t|r atftxmie^ aa id^a, : ia liymgr • hiit < [rbnue in ' 
IiOkidoiiiOiT Middlfisbx^ !ivfara heriwiU/!beiienifciti«d to.^ 
try bis (oansey aad; this depends uponiiie timefii Jofithe > 
vosioua •sittings. -: ; I •'(! |i'i ./'.-' •:"!. 

In the Court of Queen's Bench t^ere aire fep^Miii^' 
^eaex thvee sittim^ days in- evety teHrm^i and «tetiit- 
ting^iday a^tiet the term ; the first sitting day ln>ibdmR 
i& 1 alwfliy s< > the second day of: tiie; tetml ; ' ' the ^ thv&/ 
setting, day in t^rmis always the kust^kJhtylhutiiwor of. 
the tevm ; and the- second sifisting dajp in iteniirrisiii^hn 
some intermediate' day between > the (first tuiir^imf' 
thisd^ bnt tbei^ is 'no rple l^ whidb itdsr ^filed. . T-^Ehet 
sktang/day after term is always pn tthe > da!f dfbcr ,1^ 
term ends« / ' '•• -^j:-! -« Joduc! 

In the same Court there are for London one^^slttfai^ 
djEiy in term) and one sitting da^^^ adfter ^term ^lilEie 
sit^ihg day in term is always the last. day but' <My3!)cF 
the tenn ; and the sitting day ailear the 'term. is. < the > 
second day- aftet the end of the term, f ' M t »*ti. 
; On the 'fiar^ and seoond sitting day6> in terEby ki^ 
Middlesex^ all causes entered for ihose dkiys ' dre 
tiken ; anxl !any causes not tried on those' days are 
tailcen on the days immediately foUowing, till they 
be all tried ; but'on. the last sitting day in the term 
in Middlesex, hone but midefended causes are taken; 
and if counsel for a defendant appear, the cause 
al^mys goes orer ta the sitting day after term; as 
a matter of eourse, and without inquiring whether 
there is really any defence or not. On the sitting 
di^ in London the causes are taken, unless counsel 
appears and produces an affidavit of merits. If a cause 
is known to be undefended, and it is wished to bring 
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it on, on the nndefended deuise' day/ tfae pinintiff's 
agent mosl gi^vi ibe idefendant's agent- two days' no*- 
tiee olliis intodtion totake it as'imdofended; and the 
Ukei notice ;(p><the Marshal. - ; 
* Ob 4he siMiiBg ddyi /afW teiim»' lii • Middlesex, l^e 
dmaes are takko. tabd>tried-iii'dieoiiiier of the entry, 
except that those in which notice has heen given of 
takiBg>thdm'a»midef«ide«lfor the <last jutting m teim, 
bat in/whidi'tomiBellbadaj^ieaved'fortbe defaMlant, 
ase taken* alwayts an thesitHng. dayiailer term ; the 
Golirtthenf 0ontinne|'toisit> from day to daj^ in Mid- 
dlesex, till the London adjournment day arrives, when 
tUaBoavt sits w London^.! 

-^At the tittingidajr aftep term^ in London, no causes 
anntried, bdt tiiie i Court %itS'pro/ormd and adjourns to 
^itetis'odled the adjournment day, which is the day 
afteri'thet MidAL^sek sittings are- finished. On tins 
ac^vrnmentiday iace' taked the causes which at the 
sitting I in term were iDtended to he taken as unde*' 
f6iided,.hutiiivwhidi oounsel iappeared for the defen4 
dant, odd; th^. Coioti 'proceeds with the other causes- 
entered, as has heen pointed out with respect to* 
MiddiesuLg iir!>.i" ) -< • . ' 

•tVhe nmnber lof days tine Court sits in London and 
Middlesex' together j is ifimited by statute 1 Will. IV*- 
e.»70,-B. 7i tQ titnenty-^four days, exdnsive of Sundays^ : 
after Hilary, TriniAyy or MichiBielmas Terms ; and to- 
six days^ jMLcdusiFe of Sundays^- after £aster Term ; 
aid the Court sits in London as niany days. as, toge^ 
ther with iiktt nmnbeir it has sat in Middlesex, will ' 
make iji{i;the twenty-four or the. six, as the case may 
bev. The ^number of days' skting in each place is 
nearly the. same^ but' that is- regulated by die pron 
bftUe quantity of business* 

It. has heen already pointed out what is the neeesi- 
sar^ooticeiof trial: for a sitting! day in or after term^. 
but notice of irial may he given for the London ad* 
joumment day ; and as at the time notice of trial must 
be given, that day will not haxre been fixed> the time 
for giving notioe of trial for the adjourmnent day is 
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xegslated diffierentfy. If the defendfiat noBide above 
fortj miles &om Londno, notice of tnaltotke ad* 
joanmwiit day Bmrt be giTen eight dam befoxe the 
sitting day after term ; (whieh sitdng daj, as befeie 
ezplamed, is the second day alter the term ;) and if 
the de&Eidant reaide mthm forty nnles of Londcm, 
the notice for the adjournment; day must be given Ibor 
days before that sitting -day. The same notice fi>r 
the ad^umment day is also isequired in die Courts of 
Common Pleas and Ebbcbequer. 

In the CommcHi Pleas iaiid die Esehequer there are 
usually two sitting dimi in term m Middle8»«. and 
the same number in London ; only in those Courts 
there is no such regulation as to undefended causes 
as in the Queen's Bendi; in other rei^ects tbepr^i^ 
tiee is similar to tiae Queen's Bendi piactipe ,dmfi 
painted out. 

There is no &sed time for the sittings in tejnpa, hi 
tiate Common Pleas and Exchequ^; hti they are 
fixed aceinrding to the ooisv^iienGe of the juij^^.and 
therefore cannot be calculated u|ioii. 

It is only further necessary to point out wbftt 
notice of executing a writ of inijuiry is n^ee^sarj 
where the writ is to be executed in Lcmdon or Mid- 
^esex. If the defendmeit reside within fiirty nalas of 
London, eight days' notiee i» sufficient, as ia oth^ 
eases ; but if the dftfendant reside above forty miles 
from London, fourteen days' notiee of inquiry .is 
necessary. 
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CHAPTER XI. 

FJBLEPABATIONS FOR TRIAL^ AND OF TKS TRIAL. 



AdTice on Eyidence — Brief— Special JPnry — "View — ^Notice to 
prodnce — Stamping Docoments in Op^nent'a PoaeanoB'— 
llotiee to ftdmit Doonmcntary Bridence— 8«nm«nfl to admit 
-^Sifeet of tbese*— Subpoenaing Witnesaea — ^their Eipenaea 
-^'WlieBe Witneaa a Priaoner— Attorney's Proceedings at 
Asftize Town — Consultation — Trial. 

Ncmcx of trial hflVB^ been given, scvenl thmga ore 
necessary or proper to be done beware the cauae 
actually comes on for trial, and these are diiefly the 
fbllowfiig:— 

1st. To prepare liie brief, incliidmg the proposed 
evidence, and lay a copy of k before ooimsel, for 
bis advice as to the proper evidence to be prepared 
with. 

2ncHy. To obtaon, in proper cases, a special jury, 
and, if necessary, a rale for a view. 

3rdh^. To serve the opponent witlh notioe to pn>- 
ducc ir necessary. 

4thly. To call for an admission firom the opponent 
of any docmnentary evidence which it is necessary 
to be prepared with. 

5thly. To subpoena the witnesses. 

6thly. To enter the cause> dehver the briefs, and 
do what is necessary at the assize town. On each 
of these subjects some observations wOl be made, — 
and 

1st. If the case be not one in which the evi- 
dence is so simple and free from difficulty, that 
3 advice on the subject is clearly not wanted, it 
in general be prudent to take the opinion of 
counsel, on the evidence, for this opinion is now 
flowed in costs, and it yery often has the effect of 







the above "feeiiig 'tli^ jprotiet m^thyid.' ' "^S^^SaU^'fe m^^ 
lowed besides the (iouii$i^rs 'fee,' tod'th^'*ttfefi^fari6fe 
oh him, is from Gs.SSt: tp 13«. 4if., 4fe'ini^t«ictiotfS «i 
advise on evidence, and this is intehdtlA to dbfrrt-'ttfly' 
shiall portion of the brief so prepafed,wh5clilit tx^' 
be fomid necessary, in consequence of the opStiioli 
on the evidence, to expunge. This opinion mil guide 
the attorney in his further preparations for trial, and 
it will also often relieve him from responsibility in 
case of the cause turning out unfavourably. 

It will be proper here to make a few observations 
on the preparation of the brief, and it will be foimd 
convenient to begin it in the following form : — 

In the Queen's Bench. 

Between John Brown, plaintiff, 
and 
James Smith, defendant. 
Jtction on Promised, 
Brief for Plaintiif. 

, Writ issued 1st February, 1836, 
j^ ', Declaration dated 10th February, I836» 
Fenue — Stc^vrd^hire, 

J St ctfunt.^^For that whereas, &e. 

AiA SO' copy i^> the pleadings, giving' the dsjbes.of 
^h ih. th« usual witiy ito the endy'onfy adding^ .aftep 
MH pleading whii^ bonohides to the* eountry^ the 
itd^As'^ Whtt&stpeia^isi^^9» joined^;'' and the neoijifs. 



vM5f4^iP\?ft^iij«^, VW{W.?^uwly med the Casif 

(*§W^%w,^n ^^.^(^ipft^ ,9^e q^ tie defendant, ^ 

«4TtlMsi'5#rtrf3jf 'rtWit™ WW^^ such 

#Wraticp^/#ft,4na3f{^e|Ui(M^^t,j[^ef^l to covinsel in 

^l,WWJiewW»tilWr %im^ pRppn^nt s witnesses,^ 
^)ft^^y^fWy-^OT?e5fetetltfip,,^ QQirespondencp, 
j*[ip gP^(^% th?)bfff^^y.t9.^f %pi.put in the brief, , 
hfttij(fflf^^|ij;).fl5iaj5.^^e.mp|t^, qonyenient to taycr 
*Plft()tt»^/ff^BW^p;v??f thi^,the. attorney must 
«hr#3ftiwlgf jfqf^,jjjfl?j5^.,;. I The .brief concludes with 
!^^4w?Pi/0Ty)^,^i)i,is .i;i9^a5%. entitled, the proofs, 

^)fWp^lJ«^cl^>it^,.W ^« carried, 

^i9 \)^%mW^M^M t^^ paper^ hut a rm-^ 
9ft;<>ft}i4aft;j8%,.^hftw4^^ two inches,. 

>* ^&ffl»^ ^rP^?? of the .witness should air 
waysappeai^fi^^>^^^,s^e^t,opppsite to his evidence,^ 
«»i(ftiH^ W)t % '^PftYieweiMie to counsel. Each 
sJheifc'iO^<ftfi*J#^;?hp?ildiPoi)tpi^.8 folios of 72 words 

each. — : nno't i'/u//nj!'»f --^H I -t • ^ ^ 

In preparing 'a brief, where there are many wit-' 
nesses, and where the case hfanQ^tes into ^severalr 
P«lSitfti^fstftte>^ ^^ f5qn\mi^ed which ought to 
be particularly SLYqi^f^d, and that is, by endeavouring 
^flriHW^i WTitbft eywtel^ce as to the first branch of 
the case together, and all the eyidence^as to thf 
second branch together, and sq qq^, ^ow, in doing 
this, as it generally iiappen^ that many of the wit- 
ne^es giVfer'eVi^jehide'tiAyare thaM one branch of the 
cmi UdMStibiiU'W k pkrifctilar Vrithe^ on the first 
branch will be found at one part'<)f the brief, his 
eridence on the sccqimI hw¥4l »t ^qpthef , and so pn ^ 
and the different parts of the witness's evidence will 
QonaeqrisnihihciisepfU'ai^iftotif Qa(ohi.ather, .and thi^ 
V!yiip]3EibAfti[^ Ur(4h^icaseiwith/theieKddienc0 of rno^t^ 
<tflthe/witQdssesli Now/) though, feU; firsts i^i^t it Ppf^, 
^ear tdt beia v^coo^mi^ot'igrva^pgeiaaeilt to .ha.v^ 
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fill tibe -eindence cm Mddi partiovlar bsindi •£ tber 
case together, yet as this has the efifect of dtfqMvaiiig- 
tJie eyxbiiee €f eadoi wilaiess o^t^ diffesrest pwrts of 
the bffie^ tiie iBoomreBicDce to oomiiel will onrtareigh 
aiqr sBpposed keaefit that maj^ be dndr^ j&vm tu 
famer anan^ement ; and imiMirtaDt. endeafie » oftiA. 
onHtted to be ^vea. is. oanaefpi/aate of eoatml haiviag 
to hant, in tfae msmeat af ^aminafo^ ia di&rwb 
ports of the bne^ ibr &e dsfferent poE^ioyui. oC that 
same -watnesa's evidenoe. The proiprietjr of .^ ottier. 
method^ nig. of putting the mhaik oi e«i?h witeea^« 
endenoe together* yfSk be appav^^ if i^- he:.o(inv 
aUttred that» when the trial of the cause is faxxiwd^ 
ing, and the witeesaes are wider exanauiattapii» ^ 
witness is nc^ ealkd to gsre endmae oa tha fiaift 
branch of the case, and th<m sent dawn and reaaUedt 
for the second, and so on ; bat att the avidcnoe faa 
haa to give is given at cmoe* 

2ndly. If it be censidered adidsaUe to hava^ -tiia 
Gsase tried by a s^tedal jary* the agent abaald bar 
instructed to laoye for a fl^ecial juiy^ aad ha aalL 
obtain and send down a hst of feirtyHagbt aanaua, 
From this list each party is to strike off twdat. 
names, and the agent will therelbre vafUiffe inr- 
staractions what names to strike off;, these inatoiar 
tions should be sent off as soan as peasibte^ailker the: 
list is received. Twdhre names should be m a atioao d 
to the ageat to be strode off absoliitel}r« bat in 
ladudng the jmry Ust» each psrty stnltaa off a Boaie 
alternately, and therefore it may happen that the 
of^nent will strike off soscie of those twdlvie ; the 
agent should therefiice be fsnushed with foiar at fiaa 
more names to be stmek off in case this hi^p^naa 
»id he should also be instructed in what order lie ia 
to strike these four or five off, the most obieatiai^ 
able bemg named first, and so on* When the ^laail 
has redaced the jury list, he will send dosm the anc^ 
cial distringas^ wlueh duiuld be lodged witjn Um 
under-sheriff in time to enable him to suxamoa $im 
jwrors three days at least before the comadssioiiHiajU 



fbr if tlie^f bmre not tiiis notitet, ^Aiejm^ not bdtmd 
tO'Htteiid. 

In' enes^lHSFe' it k thoagbt imptHrtmA to tiie Ti^it 
undBnUmdiiig of ^bxs cAse ttuit sonift of tlii6 juitiis' 
who affe to sit on the Irpkd 8lioiiU''bicire a tkv of the 
place in question in the* cHBne, a rvAt ibr a "vioir 
niBjr he olmiNsd. Wben a tiew ia 'had, a penon on 
malf of ead» <^ the parties in the cause atteoda 
tSie i^keiiff ami the jurors to point oail thtf loeal^ 
of the premises nt question, and to dravr tiieir an- 
teation to an^ natics or other oircunistaiioes ^vhicii 
may he tltou^it impottant ; and these persons aie 
called the showers. When a view is determined on, 
tibe attorney of the party vrho desnes it should infonn 
the attorney of the opposite party that he intenda 
to BtOTe for a Tiew, and request him to fianaasir 
hb agent witk the name and plaee of abode of a; 
shower; he should then mite to his enm ageal; 
stataig the jdaoe at which the "new is to be made, 
its distsBce &cm the office of the under-dieri'ff, ^tm 
Dane and place of abode of hii shower, and also Hat 
^, the benr, and the place of meeting, winch ia 
onaDy some imi near the premises, and reonest hinr 
to move fat a nde for a view, and to call on 1^ 
WDi for the opposite party for the name of hia 
shower; this the acent wiU do ; bat if tlie opposite 
psrty rerdse or neglect to name a shower, the agent 
will obtain an appointment fitmi the master to name 
s shower, and serve the appointment on the agent 
^ the other party. If he do not attend or do not 
Bane a shower at the time appointed, the master 
^ name one for him, and tlurefore the agent for 
the party obtaining tbe rule, besides being Auniahed 
with the name of his own shower, should, in caaea 
wliere it is likely the other party will refoae to name 
t Slower, be rarnisbed with the name of some per- 
soo to he suggested to the master as a nominee for 
^ opponent. The showers bang nominated, the* 
ipBt witt obtazB the rule and send it, togetiier witk 
w distnagas^ which contains a claiuse as to the 
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«h6' j«tf6rs; tod- 'ifKll mmd^iivHh'iheih^m* ttiteit^ 

before the rule is moyti&fdkV ^^"?J. ^>^ '»J«1 ooj Jr>Ti(i'j:3 

tindef ^^b^i^fP, > i^' >de]f^i!)^(; «tiifet'> <(le ei«Ad^)ivitbi'liiifiK)^ 

this deposit dtf^etlds ti|]f<D¥(> wb^tbfern«tte'iji|^(i^eoA 
special jury ot^ (!f^m6w^\»y^'B!BA^\J^mi»ih^ii^(^^^ 
<ff the pliice wb^ref tbe view'ii|itttl^ii>1fh»il<1^e^<llice 
of tbe undei^^beiaff.' ' =' f« ./Mn-.ttH <mji wo //7fBq 

If it br tf'c^bMm JttYy;''iaid4bef''diteaitt;6<do not 
eiceed five nidled; the[ de^^sit Will WlOil^'i^lMvhfPi 
eomnion jtiiy, kad tfa^ ' di^tasite^ ' eMt^eel^^'fitte V^etf, 
the deposit viill be 15^.'^ If ^it^be' cc^s^9i^<ipsm irrid 
th6 dijstance do iiot e:c<f)$ie^d>>fi^>'ffi3fesl>'tftmTAft)4Mft 
will be 16/. If it be a special jury,iilid1iit^^ttWn)» 
elceed ^ve ttiile^i it'Will >b^ !2ill/lV'lfi>t}(Qad^o8ldbe 
fbund more than iScifficiei&t'tbipliy'tbiS'^i^MffiMlifs^tbi 
view, the tmder-sberiif wiU^re^iid 1^t<w^uiQ -i'ii, 
xm the other hdnd,>it be^notf^dbliioi^l^^ti^^tti^rtajf 
must pay the undei'M^hlftriiff'^thie >d^fi(iiienejxi ^H^^^Mft 
the cause is called 'on; the'iiiEMtti68^f>((he>iQiew8Ktlare 
cttlled before thdse of anj^'oftb^jothdr juniTS ;ri))ikinlf 
^ey do not aD andwei'^'Or Indiseiil if^Yibna^ltoii 
dDsrwer, still the' catL&e is-triedfi u-ii.t- n nnip-n lum 
' 3rdly. If there bei«ttf^*^k!^thelnt^>tn|(th«p«MN^^ 
df the opposite! pdtty which atre- mtlt^iA U^hermtufL 
in e^denc^ oil die tnal^ th^m ^ no* m^«ts 6l}tMqte^ 
Unff the produdionbf €hem';f'^l thdt'o«ii<l9ttt(Hiibf<]A 
to j^Tc hhn a nioiicel to prodtK^^ tbeikbii'thetriai'^itltt 
bbject of thi^ iiotice'idtto^rbCTj(re>'thbip<prodiietibn^ 
if the opposite pArty wyrt'do^itii^ dr, if' he fdhic^H^xdk 
to be at liberty to give secondary '©riddnbelof^ttek 
in'the saitfe Motitte^ ai if'«h^yiihad'>KlieilUo9d4Hde- 
8ti*oyed ; and ^\kch- $eeoiidlUfy:i:evidenbe''caiHaKit«')be 
given unless the opposite party has, a reasonid>le 
titee bdbi'e the trial, h*d'a'ii6«te^'^td jtfbdtoerthmn. 



iip<m^cvfminflb«n<^eit»4 but tbe iiqtiae lOMst be ffvou in 

«ii]if99r|th<ft{p«^ ri9^e>fln, jth«i.A9Wie towa, it is. in 
general too late to give it-itkeiir^^' i - 
'i/{a3#/rKWJoftfitQ;i>flEKto<»i w«irt partiwtariae erery 
4iooiiMeQtil9eq!$i)^> )fi)ri^fge9&:«l .notice to produce 
'ff^9liifi»i^f)if^k^irr4^ym^ Fe]«ting 

4o)tfa€^T«ieg|J^nfiiiitb«^ awse/'-ior,,thfi like, 13 miare 

^mte>»ap^,iii«flihf^rmefe^trwlM^eT^¥ 

',)iSai^f<iptiijftitQ.}«tflidu(iev/i»iy :be s«ryed citber on t]»e 
party, on the attorney, or on the agent; and serrioe 
on^ a^y)'t^ntill»e^>>i(s|w^.ei^n^,.«nd it is supearflipus 
|0)iter)rQbnore)th9ii ^Yie. Aduplieate or copy of the 
AOtioe ah^Ui'vpreyioijiA to service^ be examined by 
Um poffljoilintv^^i^. to' ai^rre it? for if the service be 
]iotiT«ftnnll^4r il^iin^ aliwayi^ be proved on the trial 
«fiitMf€8ato{(tfji. ', • 

'u\ Qftateieppj^ating tha^t the party had the documents 
JK this >p(»B9e»»on») and proof bemg given of the ser- 
,1rtce (£fftif0.mik^ to produce them, if the service be 
iHit'((ildffi^49d^)(S€ioOlidAry evidence of their contents 
mt^he gi^^eniiirt tfaey are not produced. 
nilfilD/^e^reQtftentwbiiQhi will be^ required on the triat 
'land ( Hn 'WJua^ioKe* patty. h«a an interest, be in the 
fnvte^&iontofiithe t^posjjtepartyi and it be unstamped^ 
and require a stamp, a; judge vnll, on application by 
floiaaoBs^ supported by affidavit of its being in his 
|N>«ies8ion) tod<ilta'beklg^n)aterial, order him to 9t- 
lend with -III' tO; be stamped; the party making the 
scpfiliMifitcii Rtust lOf ! course pay the expense. If this 
•e6iifsettlie)flU)tci taken, the opposite party may, virhen 
jddlrdibni'pnidijleeiit! at i^e trial, ^andi then it eannot 
ikniYeadtifcv wit^ ,Qf aistampi^ nor can aeoondary e^ 

.M{t4<ihl^i>(It}^>fifelif;ha||p($iied that >g|3€«uti e^ense y^ 
iiictinrdl;in>'bril]^ng wittMsae^ t0' tke trial to p»»v;e 

olHiunMis'vi i\ yi;il — rtTTTTi — rrr 



I ir-" 



. If iWt ^itffmi <* i^¥^ *P (PJP^cev. ;^ Apiwndij^, ^e?t. .^0^ , 
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kudHwiBtiiig^ thfe qwoolaan. of deed^ tibd tmkdmipri 
]ett6r% liie caDBnunrng copies of dofiaiiieiits»,iaiid i^or 
mtten of tike Was ]Uitare» «ttidi tmraed out ootftD 
be in diapote, and which the other ptffy wonULhanc 
iKhnitted, had he had am uppartuBtl^ of doing sfl^^^ir 
at least which he ought to hawie adxiiM;ed»<thjQ^not 
hflbig matters' ishich Ms liaa of dekam, uiade itme- 
ceaaaiy to dispute. In order, in ail cases, to giffiecthe 
edier party tbe opportnnii^ of* admitting suah ozattei8 
as the8e> and in some meaaure: to* oonidmin him to 
make the admassioBs in caaesswheKe it ia roasonahle 
ha abould do so, hy a kind of pmalty in oaa&of his 
zefiasal, the twentieth ruk of WLrj T&ao^ 4 WilL IV. 
waa promulgated hy the judges of the three Gouxta. 
The mde is as folhnpa:**-- 

Either party, afib^r plea pleaded, and a xomaor 
able time befiire tzial, may giTe notice to the Ather, 
either in town, or country, in the form hereto an- 
nexed, or to the like effect, of his intaatifNi' to adr 
^ dnoe in evidence, certain written or piintad 'daeu- 
ments, and unless the adverse party ahall.amsait 
by indorsement on such nodee, ^ndtibin forty«*eig^t 
hours, to make the admission specified, tthe. pai% 
requiring such admisaion may call on the party re- 
quired, by summons, to show cause b^jase a Judge, 
why he should not oons^ftt to such adsnissiasi^ 
or, in case of r^iisal^. be subjeet to. pay the costs 
of proof: And unless the party requued shall aat^ 
pressly consent to make such admission, the judge 
shall, if he think the applieadon reaaouahle, make 
^ an order, that the costs of proving any document 
specified in the notice, which shaJl be prayed 9i 
the trial to the satisfaction of the judge, or other 
presiding officer, certified, by his indoraonent 
thoreon, shall be paid by the party so required, 
whatever may be the result of the cause. 

Provided, that if the judge shall think the appli- 
*' cation unreasonable, he shfJl indorse the sumnioiis 
" accordingly. 
" Provided |dso, that the judge may give such 
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^^toBB ftip iBti^ninr op ttxamiiiatimL tif the dncnmaite 
^ int e aiw l te lie vfieoed in evubeiKe^ and ^ta such 

*^ iiirfM'!iffr * fosf' innection aoA eaanaizMitioD^ anilxHir 
^foao audi ' t»tms:iyoB. ihe |Murty wtqiiiriiig the ad* 
^. missiira^ ^s^he dball tinak fit. 

'*' M the paoty sefBired shall ocmfleiit to the ad- 
**sit8sicn;- au}< jttdg0 dull arder "^a snaia to ba 

'^^ Kia «i8t8;jef ]inmng' aa^ loitim iir piinted do- 
**'caBient». Atlk' be aUinaed to* anf paiiy who shall 
'^ iiare saddaoed iht "sane is: eiidenee on any tEial, 
^^ tmlasarkeadiaJi bams giTaa. saeh. notice aa afoi«aaid« 
»r and the adveiae paiijr 'sfaall hare le&iaed or n^- 
'^■iaeled to make such >idimi«BWP» or the judge shall 
<* hare indorsed nnon the saramwas that he does not 
*^4imDk it iscasoaabfejto Baqpiiie it. 

'•^.A JAdge may make aachocder as he masjr think 
^'^i^seapectiiig tiie costs of the application and the 
^^aoata^f the prodoatian and inspection^ and in the 
** limewme a£ aispacial order the same diall be costs 
^wifeiaatiae" (h). 

: i:l[Bberlb&0fring obawvatiaBa a» made with a view 
4iat>tfaia^ndeimajrhe better .imderstood. 

In ^hie 'first plaoe, tb^ rvde apjdies to documente 
idthoiu^ mitan the posseaaian ex power of the party, 
9mik"^mbuAi he cdnsafoantly aaiay not be able to 
give tiae impeetiaa/ contraaplated hj the rule ; he 
maatin iJutt oaae state in his notice where th^ are, 
and altibou^ the infection maj be nfiiaed he will 
aatbe aopaerdbie fiirthat, if so^ documents be not 
Mhiatted, tihis production must be eomfidled hj 
mdfOBma .duces ieeum in the uanal manner, and the 
eaata of proving them will be allowed, whare notice 
to wdaoit lUB been given. 

ikwondly, it is to be observed, that the rule con- 
templstes the doing of two things ; first, the notice 
and affiordiag the opportunity of inspection; and, 
seoomiiy, i^ Sxb admission called for be not given, the 

{b) See tiie Fqebl of Notice, in Aj^ndix, sect. 21. 
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e eoats et ]Nooi^< whiMtevtr muLf be the rasiAbiof Ae 
cwae } and it kaeeeaisrjf to pamfe^out tiMNticackilf 
these things has its sepamlifiiobmct sbA «fieiit»< aiii 
that one MLvantage is olbtaiitod hj: tke<3Dlise, ^yen 
though the smnBHrnSxhe nob ^haneiU^itmidi'ai Affer- 
ent one by the suntuncHMk and thejialbro iltmyUKad- 
idsahle to gire the iiotioe,.thQug|b. there>mui7iaiifetJ^ 
time to take out the 8anunon8> fori if ihQ:aatiee Jieiiot 
given, the party adduoing thetdoeuittento vaemdenoe 
can have no costs of proof, though! be sucoeed iitudie 
cause ; but if the notice begiven^* eito^ftheiigb ithe 
not followed up by a summons^ the • pavty* wiH. be 
entitled to costs of proof if he suoeeedia tihe'ctfoat^ 
The object of the summons isi differei^ ; it is^ tibat 
the party adducing the documents m eyidence aai^, 
if he faU in the cause, have the eosts of the proflif 
out of the pocket of the suooeasM partyy whoMUO- 
reasonably refused to admit them* Nov it iak.to:be 
observed, that in no case can the ^udge oesafiel a 
party to admit a document ; when he 4s hearing the 
application, he merely judges whether or nq^ thit le^ 
fusal of the party called upon be unreaaoaable* . If 
he think the admission oug^ to be made^ «id that 
the refusal is unreasonable, he does ■ &ot order the 
admission to be made ; he merely orders the pnrty 
refusing to pay the costs of proof, even thon^ he 
succeed in the cause. If he think thai the remaal iii 
Hoe admission is reasonable, he merely indorses tibe 
smmmons to that effect, and then the eosts of proof 
9,])ide the result of the cause, Hke the costs <^ «iy 
other evidence. It mttst, however, be observed, that 
the judge's order that the party reding do pay the 
costs of proof is not find, for where such an order is 
obtained, the pmrty who (Stained the order, if he- fail 
in the action (and in that case only is it materud), 
must obtain a certificate from the judge who tries 
the cause, that the documents, &c. were proved to 
bis satisfaction ; this certificate is given on the back 
of each document ; if he do not obtain thb certificate 



4ufi«i|li#€08te> of^tlMtpveof^^edHBled lroiii<ihe eoste 

ft matevidiiintiietst^pixiirO' another' f«vl of the oise) 
anl»iaaB<r b^ oilkwI^eikteii'tiLOQghitfae' admission of the 
4ocimeni)^ere«iliad^itib appi^^eiided that itte Bot 
nBcessffl^tOigi^^ tbenotioe'Oiroftlllbr^ihe'ftdinissicm; 
fa/the^'Ol^eolKtxf^tthel rule being to asve expense, k 
wfiuld aeemiitp iibUbvi* that it «9 not apptieable'wheie 
flo exlj^eaa^ wwdd be ^saared, and this is countenanced 
bydhe^lanoni^ (»f the^brmernde (Hilary, 2 Will. IV. 
MeVil.jymicli is not Expressly revoked, and with 
•nifaaidk' die ptresent' role is BOt inconsistent, being 
ipare^an ^ctension o^it. The lai^oi^ of that rede 
i%^tthat ^e mcpense of any witness called onkf to 
piove ihe haad^^writiag, See, shall not be allowed 
anles^^' &etj It may hajpfien that there is an objee- 
tian*^»allow: tibe other party to inspect a document, 
aaddnmdbk a case this observation may be worth 
atteadki^lo* 

• ThflMttOtiee 'to- ini^ect and admit is usually givei) 
b^ the agent >]ii town (who- has the document sent to 
ran Ibr theporpose of the inspection), to the agent 
of>4he oppetke* patty,^and this is proper where the 
OQUfitfy aittornies do not reside near to each other, 
or where thei dwmments are of a kind of which the 
town* agent has* the best means of ascertaining tht 
eomctness ; but where the country attomies reside 
near to each 0llier,*and'^ documents are such as 
ike coiontiy attorhey is' best able to judge of, it seemaf 
more pr<yper to give the notice, and let the inspection 
take place in* the coontry. 

If the -latter be the* ease/ the eountry attorney, hav- 
b^io prepare the notice, should take great care to 
described 'the: documi^tV'With sufficient particularity 
to identify Ihem, and with at Uast' as much particu- 
larity as appears in the* instances given in the form' 
aimeKed to the nie itsdfi ' In toentioning the boats, 
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it tfamild give at haat tvm hotm^^M frofti 10^t# ^;^ 
or 11 to 1, or longer. If^ <at Hie tune^appobitec^ ^ 
opposite party shmdd not- attend^ or should^ atksid^ 
and refuse to admits the notine'and the doimmeiita' 
mentioned in it, if there be tim^ • should be sent 
to tibe agent, with instraotiotis to ttke out the smn- 
mons contemplated by the role. If die«'opponeBt 
should make the admission required,- he must indMse 
the notice to that effect, and then the notice wilh 
the indorsement must be sent to the agent, that 
he may get a judge's order for the adndssion dn^wn 
up. If only a portion of the doeuments m^Eitimied 
in the notice are admitted, they must be spedfied in 
the indorsement on the notice. If t^e ptfty caliing 
for the admission think the reAasal to a^nit the 
others unreasonahlei, he may instruct his agent to 
take out the summons as to those, and on attending 
before the judge, he will, according as he thinks the 
refusal unreasonable or reasooable, make the order at 
refuse it. 

From ¥^hat has been said, a par^ called upon to 
make admissions wiU know how he ought to act, as 
he wiU be aware of the consequences of reftunl ; 
and he must judge whether it is more for the b«iefit 
of his client to makd all or any of the admiasioBS 
required^ or to take the chance of those oonsequefiees ; 
and it will be at least prudent, when a refusal is 
given, to instruct his agent to attend before the judg<^ 
and take his opinion of the reasonableness or <m-> 
reasonableness of the rei^sal. 

5thly. Although, as has been before observed, the 
expense of a witness will be allowed, though he has 
not been subpoenaed, it is always advisable to sub- 
poena the witnesses ; and as no more than four names 
can be inserted in a subpoena, if ih&e be m(»e than 
four witnesses, there should be two subpoenas; if 
more than eight witnesses, three subpoenas, and so 
on. In subpoenaing a witness, he must have a copy 
of the subpoena detivered to him; it is proper to 
show him the original, for othert^, if he shovld 
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Ato^f ' the'- «abjpctta, the reMMiy^bjiajteduiiiiA 
agriboM hsm'ooala not be obtained^ < A witness it not 
bound <to attend; unleM hie reaaoneble ezpensttirhe 
tendered to Mm ; whai6 is veasonaUe, the attorney 
sfdipamaie^ him most j^dge r and in order to ^aalde 
him to do SO3 the rate of > allowances to witnesses- will 
here be giveni; but it b not to be taken* for g ra nt e d 
Aaft'atender aooderdiugto these rates must be mader 
if, mider the eircmnstanoes, ksswtmld be reaaonable* 
leas^ will be sofficsent;^ but^if a witness be paid ae* 
cordkig to Hhe Ibllowii^ rates, such paymait wffl be 
allowed on taxation of costs, but it must be particu- 
larly observed that the rates here given are the maxi-i' 
mum aUowance. 

The following table is applicable where the witness 
lives in the assize town, and the sum specified is 
allowed for each day he attends. 

£> 9. d» £ s* d, 
Labomrers,- Mech^cs, Jour- 
neymen, &c; 5 to 7 6 

Tradesmen, Farmers, Teo- 

meb, &o. .....: 7 6 to 15 

Auctioneers and Accountants .010 6tol 1 
Gentlemen, Merchants, Bank- 
ers (e) 110 

Attorneys, Physicians, &c. (d)l 1 0to2 2 
Attorneys' Clerks (e) ... 10 6 to 1 1 
Females according to station 
in life 050tolOO 

Where the witness resides at a distance from the 
assize town, the above sums are allowed for each 
day he is necessarily absent from home in going to, 



(e) If these witnesses live in the assise town, they should he 
paid a guinea with their subpoena, but nothing for their attend- 
ance. 

((f) 1/. 1«. a day is allowed where the witness lives in the 
aanze town; The two guineas where he lives elsewhere. 

(e) The U. Is, is hardly e^ver aHbwed if the witness lives in 
the assize town. 

r2 
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stajing at, and returning from tb^ assizes ; but that, 
is not the whole he is allowed ; to the amount ac- 
cording to the above scale, must be add^ 1«. p^r 
mile of the distance the witness resides j&om the; 
assize town. As this is a subject on which an at- 
torney ought to<be well informed, tl^e fj[^llo^viiig 
instances are giyen, that there may be.np nusajppre- 
hension, for cUents are very often put to an improper 
and unnecessary expense, even when they succeed in 
their causes, in consequence of their attomies not 
being aware of the proper allowance to witnesses. 

A. B. a Gentleman, absent five days . . .55 
Resides 25 miles fh)m the assize town ... 1 5 

Total allowance for him . . . 6 10 



C. D. an Attorney, absent four days ... 8 8 
Besides 30 miles from the assize town (/) . 1 10 

Total allowance for him . . • . 9 18 



£• F. a Farmer, absent six days (at 15«.) . . 4 10 
Resides 12 miles from assize town . . • . 12 

Total allowance for him .... 5 2 



G. H. another Farmer, absent six days (at 

10«. 66?.) 33 

Distant 84 miles from assize town .... 4 4 



Total allowance for him .... 7 7 



(/) The mileage allowed to the attorney in the cause is at 
the rate of It. 3d. per mile, but only It. to an attorney who is 
merely a witness. 



'Vheke instances will enable the attorn^ to judge 
how much he will be allowed in* costs for his wit- 
nesses. "Where, as in the instance of the farmer, two 
rates of .allowance per diem are mentioned, in the 
table, he must judge whether the ivitness is in that 
station Which entitles him to the higher, the lower, 
or any InteMfiediate rate ; and if a witness is satisfied 
with less than the lowest rate set down in the table 
for him,' th^re can be no occasion to pay him more 
than what will satisfy him. Every attorney wiH 
meet with many witnesses whom the highest rate 
will iiot satisfy, and therefore in all cases he must do 
the best he can for his client. 

Here it is necessary to mention, (and an attorney 
should pay particular attention to it,) that where an 
attorney has paid his witnesses at the above rates^ 
he can be allowed nothing for tavern expenses. The 
Tvitivesses are expected to come, to go, to eat, to 
drinl, and to lodjge themselves out of the above 
allowances; and therefore, where the witnesses are 
kept at the assise town at an inn at the expense of 
the party in the cause, their share of the bill should 
be deducted from the above allowances. The fol- 
lowing instances are given to show how the Master 
deals with this subject on the taxation of costs ; and 
then it is presumed the coimtry attorney will have all 
the information requisite to enable him to deal with 
this subject. 

After the trial of a cause at the assizes, suppose 
the following to be the result of the affidavit, of 
increase : — 
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Maes 

from 

Assizes. 


Days 
absent. 


Paid Wit 
nesaes. 


Master's 
Allowance. 


A.B. Small far- 
mer . . 

C^ D. Attorney . 

S. F. Gentleman 

G. H. Labourer . 

l^K. Journeyman 
carpenter 
Tavern ex- 
nenses . 


16 
20 
26 
15 


5 
5 
6 

4 

3 


£ «. d. 
3 
11 11 
6 6 
10 

1 

8 15 


£ t. d. 

3 8 6 

11 10 

7 12 

1 15 

12 6 














31 12 


25 8 



In this case, the actual expenses amount to 
31L 12«.; whereas the allowance is only 25/. Si. 
The reason is, that the attom<^ has paid the wit- 
nesses, without deducting sufficient towards the 
.tevem bill, and oonsequenUj his dient must pay the 
ertra expense out of his own pocket. 





Maes 

irom 

Assizes. 


Days 

absent. 


Paid Wit- 
nesses. 


Master's 
Calculation. 


A. B. Small far- 
mer . . 
C. D. Attorney . 
£. F. Accountant 
G. H. Labourer . 
I. K. Journeyman 
carpenter 
Tayem ex- 


16 
20 
26 
15 


5 
5 
6 

4 

3 


£ ». d, 

1 10 
6 6 
3 13 6 

12 

1 1 
8 15 


£ «. d. 

3 8 6 
11 10 

7 12 
- 1 i5 

12 6 














21 17 6 


25 8 



Here the expense of the witnesses is less than 
would be allowed, but as no more than 21L 17«- 6<7. 
is paid, no more is allowed. 
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If a material witness be a prisoner, the method of 
obtaining his attendance at the trial, to give his 
evidence, is by a writ of hahea8 corpus ad testificarir 
dum. in order to obtain this writ, an affidayit must 
be made in the form given in the Appendix, sect. 22. 
This affidavit must be sent to the aeent, . and he will 
obtain and send down the writ or habeas corpus. 
The writ must then be lodged with the officer to 
whom it is directed, and his reasonable expenses 
must be paid or tendered to him, and he will take 
care to brmg up the' witness on the day of trial. 

The a^ent having sent the record and writ of dis- 
tringas, (for which, by the bye, he must be vmtten 
to in sufficient time,) the oountry attorney must go 
to the assize town on the commission day, and there 
get the distringas returned by the und^-sheriff ; then 
when the judges arrive in the assise town, the record 
4Bid jury process must be left, and thd cause entered, 
with the judge's marshal at the judge's lod^ngs ; the 
briefi must be delivered to eounsel ; «nd £f aix>Bsul- 
tation be thought requisite, that must be appointed 
and attended ; and when the ^eause is called on the 
attorney must be ready with the witnesses in Court. 
A o(NBiiultatk>n is in pn^er cases allowed for in 
costs. 

When the cause is over, in cases in which it is 
neeessaiy, the attorney should take care to remind 
his ooonsel to ask for the judge's certificate for a 
special jury ; for costs ; that documents have been 
proved to the judge's satisfaction ; that it is a fit 
cause to be triedat the assizes, (which is necessary, 
where the dpbt recovered does not exceed 20Z.,) or 
the like. The attorney must -then pay the Court 
fees, get his bidefs from counsel, and be careful that 
he obtain all his pampers ugain. 
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CHAPTER XII. 

SPECIAL CASE — SPECIAL VERDlCf — ^BILl* OP' EX- 
CEPTIONS — DEMURRER TO EVtbi^NCE. 



What a Special Case — After Issue joined — At Trial — SpedEl 
Verdict— Effect of it— Bill of Exceptions^-When adoplfd-^ 
Demurrer to Evidence — Effect of it. " 

A SPECIAL case^ as connected with an faction at law, 
is a statement of facts agreed to and admitted by tli^ 
contending parties^ their dispute being only as to 
the law upon that state of faets^ and they agree to 
take the opinion of the Court, and be finally bound 
by it as to what the law is. 

A special case may be agreed upon at two stages 
of a cause ; first, it may be agreed upon immedii^ely 
after issue is joined ; (see stat. 3 & 4 Will. IV, c. 42, 
s. 25 ;) and this is always advisable where no fact is 
disputed by either party, as it saves the expense of a 
trial ; but where there is a dispute about any mate- 
rial facts, the cause generally goes to trial in tlie 
usual way ; and when on the evidence being given, 
it appears how the disputed facts really are, the 
parties (usually by the recommendation of the judge) 
agree upon a case which is afterwards settled; and 
if there be still any dispute whether particular facts 
were proved, it is settled by the judge, who decides 
it on a reference to his notes of the trial. Of course 
it is only on legal questions of some difficulty that' « 
special case is stated, for otherwise the opinion of tUe 
judge at the trial usually decides the cause. 

The special case, when agreed upon and si^ed b^ 
the counsel for both parties, is set down for argu- 
ment, and the counsel are instructed by the agent^ 
of t^e parties to argue it^ and when the Court ^as 
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decided it, a verdict or nonsuit is entered for the suc- 
cessful party; as it may have been arranged. When 
it is a case which has been stated at the assizes, or 
if it were a case s^t^d after issue joined, the Court 
directs in what wily th^" judgment 'is to be entered, 
j^inalt judgpi^nt ^,then entered, and the costs taxied 
as in any otb?i: <fs:^, >, 

"Where a special case is stated, the parties are 
finally bound by the opinion of the Court, and have 
no appeal by writ of error or otherwise; uid in this 
respect it differs from a special verdict. 

When a cause has been tried, and the ^icts are dis- 
puted, so tha^ the opinion of the jury must be taken 
on them, and when the jury have found the facts in 
a particular way, but difficult legal questions arise 
upon those facts, on which the judge entertains 
doubts, hegenerally directs the jury to find a special 
verdict. Tjne special verdict is in substance uke a 
special case, as it states all the facts found ; but it 
dififers l&om a special case in form. The form is a 
finding or statement by the jury of all the facts ; it 
then states that upon these facts they are doubtful 
which way to give their verdict ; and the jury pray 
the advice and assistance of the Court. The speciid 
verdict then concludes by stating, that if the Court 
be of one opinion, the jury find for the plaintifi^; if 
it be of another opinion, they find for the defendant. 
This special verdict is not put into form before the 
jury is discharged ; only care is taken to have the de- 
cision of the jury on all disputed facts. The special 
verdict is usually drawn by the plaintifl^s counsel, 
and then perused and settled by the defendant's 
counsel. If the counsel cannot agree on the facts, 
their difference is decided by the judee who tried 
the cause, on reference to his notes of tne trial ; the 
special verdict is then set down for argument, and 
counsel instructed as on a special case, and judgment 
is entered up according to the decision of tne Courts 
and the costs are then taxed in the usual way. 

If a special Verdict have been taken, it ap^lsats 

f3 
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upoB the«reo€a*d, (ivMch a speeial imsedoes'iiDt^) fuid 
: AetefoT^ if dther party be dissatufied with the ded- 
«io^ of the Court, he may bring a writ of ern>r»aad 
take the opinkm of a Mgher tribunal. 

A bill of. 4»xeeptioii8 is wihere one of the parties 
objects to the kw laid down by the judge to &e 
jury. In cases of comparadyely little importanoe, 
ihe course, under such circumstanoes, is to moye 
for a new trial on the geoond of nusdiiection : bat 
if this course be pursued, the party is finally bound 
by the opinion of the Court) and cannot bring a writ 
of error. It is therefore only in oases of ccmsequence, 
and where the party, if the decision be against him, 
means to bring a writ of error, and so take the case 
before the Exchequer Chamber, or perhaps .ulti- 
mately before the House of liords, that a bill of 
exceptions is tendered. This is done by the counsel 
informing the judge that he excepts to his direction, 
•and that he will tender a bill of exceptions. Wh^ 
this is done the jury still giye their yerdict; but 
the bill of exceptions, which is a statement of the 
facts on which the disputed point of law arises, is 
afterwards prepared by the counsel as in the other 
cases, and is finally settled and sealed by the judge. 
The judgment in the cause is signed, and the costs 
taxed, without reference to the bill of exceptions, 
which indeed has no effect unless a writ of error 
be afterwards brought ; but if a writ of error be 
brought, the bill of exceptions is tacked to the record, 
which is sent up to the Exchequer Chamber, and 
that Court decides upon it. If a writ of error be 
brought from the Exchequer Chamber to the House 
of Lords, the same course is pursued. 

A demurrer to eyidence is a course yery seldom 
^adopted. It is where one party ctmsiders that the 
eyidence of the opposite party does not proye the 
issue; and in that case he may withdraw the con- 
sideration of the eyidence from the jury, and leave 
it to the Court ; but this course is hardly eyer ad- 
fisable, for eyery inference against the party oemurring 
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is to be made by the Court ; besides which, if he 
take his chance of a verdict from the jury, he may 
obtain the same advantage he would by demurring, 
by moving to set aside me verdict as being against 
the evidence ; the only diffezenoe being, that in the 
latter case he is finally concluded by me opinion of 
the Court ; whateufi, if he demur to the evidence, he 
may appeal from the decision of the Court, by writ 
of error, if that decision be against him. 
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In what Cftses^AptAicfttfoti' for^lnstru'didns i|l6'(A!jg«iitM)f' 
empioying Counsel on^Sfaeriff's Fees «tam«Metfidd«ofiDDaH! 
dnofcing the .Trials Judgment after-^f st^yi^.^fputio^. 
-*M(»tiQn for new Trial, &Ci— Sheriff's Notes,, , . ; 

The practice of trying causes before the sheiiff WHS 
introduced by the statute 3 & 4 Will. IV. e. 42, liil?.' 
It is there enacted, "That in any action d^Aditl|: 
in any of the superior Courts foi* any dtebt"<rf Me- 
maud, in which the sum sought to be recorere^JT kuaid^ 
indorsed on the writ of summons shall not excedl'* 
201,, it shall be lawful for the Court in which stldh 
action shall be depending, or any judge of aiiy''<Jf' 
the said Courts, if such Court or judge ^hall be 
satisfied that the trial will not inyolve any difficult 
question of fact or law, and such Court or jradge 
shall think fit so to do, to order and direct that the 
issue or issues joined shall be tried before the sheriff 
of the county where the action is brought, or any 
judge of any Court of Record for the recovery of 
debt in such county; and for that purpose a writ 
shall issue directed to such sheriff, commanding him 
to try such issue or issues by a jury to be summoned 
by him, and to return such writ, with the finding of 
the jury thereon indorsed, at a day certain in term 
or in vacation, to be named in such writ ; and there- 
upon such sheriff or judge shall summon a jury, and 
shall proceed to try such issue or issues." 

To bring the case within this statute, it must be for 
a debt or demand not exceeding 20L, the amount 
of which must have been indorsed on the writ of 
summons. 
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The application may be made either by the plaintiff 
or the defendant, but it must not be made till after 
issue be joined. The appUcation, though it may be 
made to the Court in term time, is in practice always 
made to the judge 4|t chan^^^p^ as that is the least 
expensive mode. In order to 'make the appHcaticm 
before a judg^i^ plMimhoiSB, iu> affidavit is necessary. 
The agent should be requested to make the applica- 
tion, and as he has to satisfy" the judge that the trial 
wilLnotmy^ye any diftcult question of law .or fact^. 
he should beitnade aequaintedwith the nattuveof the 
oAae, if he be not afareadv aware of it. If, on hearing 
the application, the judge be not satisfied that the 
trial wJH involve no difficult question of law or fa^t>. 
hewiU dismiss^ the swnmons } but, if he think it a. 
proper case, he will make the order for the trial. | 

When the order is made, the attorney should, 
aseerliain from the under-sheriff when he will try the 
cause, and the agent will require instructions to 
epable him to give notice of trial and prepare the 
^t itf trial, and for this purpose he should be^ 
informed of the day, hour, and place which the^ 
imdeiNsheriff has af^inted. He will then send the 
writ <^ trial. 

Gaie should be taken to apply for the admission 
of written documents, to give notice to produce, &c. 
in the same manner as on a trial at nisi prius ; but 
the attorney should be aware that on a trial before 
the sheriff, if he prepare a brief and employ counsel^ 
it must be at his own client's expense, for nothing is 
allowed on taxation for either a brief or for counsel.. 
If the cause involve no difficult question of law or. 
fact (which it is presumed not to do), it is expected 
that the attorney shall be competent to conduct it 
himself. Indeed,, so inflexible is this rule, that 
nothing will be allowed either for brief or counsel, 
even if the successful party have gone to that ex- 
pense, in consequence of his opponent giving him 
notice that he would attend by counsel, and though 
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he have appearadl hj eou&ael «coeidmdiy. Tkaie is, 
however the foHowmg emtepiioa. to uie rale. ISae 
sheiiflP only has been spoken oj^ but ]£• there- be a 
Court of Beoord fer> the reoovery of d^s near the 
paitiesy.and the action can be more conneojieiitly tiied 
before the judge ofsudi Court than before the 
sheriff, the act, as mdU be seen above, aothoruEes the 
issue to be tried before ^ such judge. If his Court 
be not a Court in whidi couasel hare exclusive 
audience, the rule, as it has been ;slated,-appHes,and 
the attorney is expected to conduct hi» own ease. 
If, hefwever, the Court of Record be a Court whoe 
counsel have ezcbisiye audience, ihm a brief «iid 
connsers lee will be allowed for in costs; butt the 
fact that counsel have excLasiye aodienoe in the 
Courts must be stated in the affidavit of increase, «nd 
only one guinea will be allowed for counsd's fee. 

It is not to be understood that an attorney, may 
not employ counsel if he please ; he oaay 4I0 so, but 
the brief and the counsel's fee will not be allowed ki 
! costs, except in the case just pointed out. 

The vmt of trial should be lodged with the sheriff 
the number of .days he requires before the trial ; iha 
sheriff is entitled to 4s, on receiving the writ ; if the 
cause be tried, he is entitled to 1/. 4s, M.WLoate. If 
he travel any distance to try iti» cause, in ocder to 
save the expense of a mimber of witnesses. travelling 
to him, a proper .allowance vriU be made for ^his 
eiqsenses, so that they be less than the witnesses' 
.travelling expensea would have been. 

The following observaldons as to the mode of ooa- 
ducting the trial may be found usefol. 

An issue is an affirmation' by one party of a <fiiot 
which is denied by i the other, and.the proof. of tfae 
affirmative is the duty >of the party making tbe 
affirmation; and where there is but .one issue, -tiiat 
party on whom the proof of the affinnatiTe hes -bis 
a right on the trial to begin ; if ;th«re be more issnas 
than one, but the affirmative of them all lies o&iAe 
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saflie piuiy, that pvty has a rigkt to begin; bvt 
where l^iare are several issues, and the affirmative 
of some of them lies on one party and the affirmative 
of others on the other party, theare the plaintifip has 
a right to begin. This, however, is the case only 
where the amount of debt or damages requires no 
pioof by the plaintifP, as in actions on bills of ex- 
change and promissory notes ; but where the plaintiff 
must give evidence of the amount of his debt or 
damages, as in actions for goods sold, and the like, 
in which cases the amount stated on the record is 
immaterial, he is to begin, although the affirmative 
of all the issues may be on the detiendant. It being 
settled which party is to begin, that party states the 
case to the jury, and informs them what he intends 
to |m)ve, and then calls his witnesses ; afler they are 
examined, the other party addresses the jury ; if he 
call no witnesses, the under-sheriff sums up ; but if 
he do call witnesses, he examines them immediately 
li^ he has finished his address to the jury, and then 
the party who began has the privilege of addressing 
the jury in r^ly. .It will, however, sometimes himpen 
that the party who began, instead of replying then, 
will caQ some witnesses to give evidence tit reply to 
his opponent's evidence; if he do so, he examines 
those witnesses, but tbm his opponent has the privi- 
lege, immediately after their examination, to address 
the ji»y a seoond time; bat in this second address he 
must not wander into the whole case, but must confine 
himself strictly to die bearing which ihe evidence m 
feply has on the case. After he has finished his 
address, the party who began has then a general reply 
on the whole case, and tiben the under-sheriff sums 
lip the case to the jury, who give their verdict. 

llie following will make this better understood, 
^pose A. and B. to be the attomies for the par- 
ties, and the affirmative of the issue to be on A., 
who therefore begins, the trial will take one of the 
<^ffee courses folkraing :-— 
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A* open the ctse tolAl oytns Ihe teaiedo 

thejivy.-, 
A^ examines hu wit. 



tlw.jiuy* 

A. examines bit wit* 
nesses. 

B. addresses the jnry 
bat calls no evi- 
denee. 

The under - sheriff 
sums up 



nesses. 
B. addresses "the 



A4<Q|«ii«,fheiei4ii4p 



The under - sheriff 
sums xtp 



nessM. I 



A* addresses the A.* calk witnesses 
jury m reply. m reply to B. 8 



I • 



I' 



B. eiamiies his mit^Bu AxamMni W« -^t* 

^ cal^ 
m rt 
'cilAe. 

B. addnifeBes'dv 
jury on the'teii- 
dence given in 
reply by A.'s ^t- 
nessess. 

A. addresses the 
jury in reply on 
the whole esse. 

The under - sheriff 
sums up. 

The cause having been tried^ the success^ party 
gets the writ of trial, with the postea indorsed, from 
die under-sherifP, and sends it, together with the 
affidavit of increase, to his agent, who will tax the 
costs and sign judgment. 

If, however, either party intend to move for a 
new trial, or to bring any question arising out of 
the trial before the Court, the under-sheriff has the 
power, and will, if he have doubts on the subject and 
think it a fair question, stay the execution, to give 
the party an opportunity of moving. If the under- 
sheriff refuse to do so, an application may in vaca- 
tion be made to a judge to stay execution and give 
the opportunity desired. For this purpose, a copy of 
the under-sheriff's notes (which he is bound to give 
on being paid for them) must be procured and pro- 
duced to the judge, and the point must be stated to 
him ; and if he think there be reasonable ground 
for a motion he will order execution to be stayed, to 
give the opportunity of making it. It must be made 
within the first four days of the following term, if the 
trial took place in vacation, or vrithin four days of the 
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€ii#^ ihettarm^; •but if iake innl/ tookplaBe m term 
time^ and more than four dBjrs before the end of it^ 
the motion shbtdd be inaSe tvifhiii the fbnr days fol- 
lowing the trials .,jln (^ifix to make the motion^ th^ 
copy of the sheriff's notes muatbe sent to the agent, 
vemetd-by'iaffidA^^^tf)!. •(!£*« rule nisi be granted, 
it is dispo^d df like any othinr motibnj' If it be for 
a new tr^,'itn^^it'l!)b made absolute, the writ of trial 
is altered 'a4a;r6~t^9^> '3nd the second trial takes 
pkce»)aft6]!> the.'iregular nij^tice^ in the same manner 
asthnfimt. . 

■ V 

7 ■ 

(a) See the Form of this Affidavit, Appendix, sect. 23. 
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CHAPTER XIV. 

MCKTION FOR. M£W TRI4X,. &C«--Ta^1IDaMJSNT. 



Various Motions after Trial — ^Within what Time — Of nsiiig 
Affidavits — Costs of such Motions — Judgment — Taxing 
Costs — Affidavit of Increase — Its Requisites — ^Papeis to'be 
sent to Agent. 

If the party who ha:s failed on the trial of the eatise 
intend to move in arrest of judgment^ or for judg- 
ment non obstante veredicto^— or if he intend to 
move for a new trial, either on the ground that the 
judge has misdirected the jury, or that the verdict is 
against the evidence, or that the judge has rejected 
evidence which he ought to have admitted, or ad- 
mitted evidence which he ought to have rejected, — or 
that the iury has given excessiyely great or e«*8- 
sively little damages, — or if a point of law have heen 
reserved for the unsuccessM party, — or if the judge 
have nonsuited a plaintiff who intends to move to 
set the nonsuit aside, — or if the plaintiff intends to 
move to increase the damages, or a defendant to 
reduce them, — or if the judge have reserved leave to 
the defendant to move to enter a nonsuit, (and a 
nonsuit can never he moved for without leave of the 
judge who tried the cause,) — in any of these cases 
the Court must he moved within the first four days 
of the term next after the trial; and all that is 
necessary for the country attorney to do is, to send 
his agent the hriefs the counsel held on the trial, 
and tell him to instruct counsel to move, and the 
agent will do what is necessary, and the country 
attorney has nothing to do till he hears the result of 
the motion. 

In neither of the above cases should any affi- 
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dsnt be made ; the cbief cases ia which . affidavits 
9iTe necessary are when the moibion* is made onrtilie 
gfomd of being taken by surprise at the trial* or 
where very strong and mat^fial e^id^ce has oome 
to the knowledge of the ^ party since the trial, wldcli 
he codd notTLm .rith^e^Liable dUigeiice. lu^e 
disecyrared or beexk- aware* of before > the trial. In 
these cases the facts must be - brought before Uie 
Court ;by affidavit, because they oould not appear 
at the liial ; and in the former case the affidarits 
should ^ow how the surprise occurred, and also 
what evidence the party could have been prepared 
with, and can^ on another trial, be pref)ared vrith, so 
as to place the. case in a very different point of view. 
In< the latter case, the affidavits must set out tiie 
evidence discovered, and how it was discovaoed, and 
show that >the party obuld not befwe the trial have 
been aware of it even by rexerdsing reasonable 
diligence. And it is to be obsemied, that on an 
occarion of this land the party's own affidavit of 
any foets bearing on <^e case is of little or no 
wei^t, as he could not be examined as a witness 
on the ^eepnd trial. The only case in which .his 
affidavit can be of any service is where the foats 
stated must be in the knowledge of the opposite 
party, and he makes no affidavit denymg those focta, 
nor is any- reason assigned for his not doing it, and 
even then the 'affidavit is only of use whierethe 
fiicts stated in the party's affidavit are facts proposed 
to be proved by other persons, who m&j be psrit- 
nesses on a seoond trial ; for it would be useless to 
grant a new trial -upon facts, which it is dear the 
party has no means of proving on the trial, if it 
were granted. Other ^eases than the above may of 
course oeeor, where ; the . ground moved upcm vidll 
not :appear on the judge's notes of the tnal, and 
tiberefere it must be brov^ht before the Court on 



Where a new trial is granted on affidurits^ it is, 
tt a matter of course, on pi^rment, <by the paity ap- 
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pljfing, of th^ opposite partjr^s cbsts of'thte'fbhtittr 
ttial. It'i$ a general rule never to grant if on iEiffi^ 
d^vits^ ifvitlioat tMs condition: Sometimes^ indeed, 
where the party has been ctidently deceived by any 
dishonest condi^ct or tmworthy' trick of his i^o- 
nent, the Court has reniitted Ifhis obtfiMtion, and evot 
made the guilty jJartypay^ttie co^tls,"]^ never fexcej^ 
on strong and clear grounds. "'-•'. .. 

If the rule be for a new tiM, a^d'bcj g)i«nted on 
payment of costs, the agent of tile party Obtaiiikg 
it must take steps to get the other j^arty^S' Ico^ 
taxed; and when taxed they must be paid, ftr'tbis 
is nsu«yQy a condition in the rule, and unless i^m^ 
plied with the rule goes for nothhifc ietiid'tlte othfer 
party may proceed to judgment its If no^'^iiich' rale 
had been obtained. ' ' . u^' 

If the rule be granted without 'ttie cofiffe %ie$n^ 
ordered to be paid, the plaintiff glii6s'^otib& of-^ttifA, 
as in the first instance, and the trial 'pttk;^M§ itf^tiib 
usual manner. ■ "' !«. "'i' 

If the rule be refused, or where a rtfle ni^r^iasliieeti 
granted, if that rule be discharged, t^ 'lMc^6e!l^ 
party proceeds to tax his costs and sign judgment in' 
the usual way. • ' 

If it be a rule for a notisuit, whidh'is ihilde idrso^ 
lute, the associate, on being served -with a c6py'of 
the rule, indorses the postea in the 'proper f6rm for 
a nonsuit, and the party proceeds to tax hiss cbstrleaicl 
sign jud^nent in the usual way. 

If a party gets a rule for a nonsuit,' 'or' haidog' got 
a verdict sustains it on a motion, or where a pittrty 
has succeeded at the trial, and the result which then 
took place is not attempted to be disturbed by bis 
opponent, it then becomes necessary to take the pro- 
per steps to sign judgment and obtain execution. 

The first step is to get the costs taxed ; and in 
cases where the judge has given no certificate for 
speedy execution, this cannot be done till the fifth 
day of the term next following the trial ; but if the 
judge have given a certificate for speedy execution. 



the costs may be taxed immediately^ or at. any time 
aftsrithe txiaL; but though the cost^ be taiied, the 
esecutiou caimot be issued till the time mentioned in 
the judge's certificate has arrived. ; 

The first thiog to be done is to prepare the affi- 
davit of increa^;,and a form of this affidavit is 
given in the Appe^di^i aect. 24. As this form con* 
tains all that is usually required in this affidavit, 
little moi^needbf^ said about it here. 

It may be weU to observe^ however, that caie 
should.be ^en to. give the names of the witnesses, 
their .profe^ou, trade, &c.» so that the Master may 
be able to judge of their station in life, the dis- 
tance of their residences from that of the attorney, 
the distance of their residences from the assize 
town, and the number of days they were necessarily 
absent, and to show whether or not they attended 
as witnesses in any other cause; and it must be. 
sworn that in the attorney's judgment they were, 
material and necessary witnesses. The affidavit 
should abo show, the distance of the attome3r's resi- 
dence from the assize town ; and if he had no other 
cause at the assizes, that fact should be stated ; if 
he had any other causes, it should be stated how 
nuay, and when each was tried, that the Master 
may see whether he nought have left the assize town 
earlier than he. did but for the cause in which he is. 
tMdng the costs,: as that. would make a difference in 
the allowance for the attorney. 

Th^ affidadt should, together with the briefs and 
other papers in the. cause, be sent to the agent, who 
vill then gel the costs taxed, and issue any execu- 
tion which may be. required. 



* ' .»' I • (' » » ■ f 

't-r ,f'* >'•♦ 

' ! ) * ' -i; 

t 

I 



:■''> •;■•/»/*.••• ii; ' i* i i ' '. . » 



118' 



CHAPTER XY. 

OF JBXXCUTION. 

InteMCt on Judgment! — Costs of Exeention— Fi. Fa.— What 
to levy on — How to indono— New Enaotment as to Fi« F&. 
-—Sequestration against Clergymen — Ca. Sa. — ^When Plain- 
tiff entitled to take Expenses of — How to indorse it — Daty 
of Sheriff on — Ca. Sa. to fix Biul — Elegit — Considerafiong 
before issning it — Proceedings after, by Ejectment— Wfast 
extendible on Elegit— Of Fi. Ba., Ca.- Sa., aad Elegit, when 
iaaned by Defendant*— Sheriff 's Poundage — ^Rediedy against 
Sheriff for the Levy, &c. — Of ruling the Sheriff to return 
the Writ — New Enactments as to Judgment Debts. 

Brthe statate 1 & 2 Victoriay c. 110, sect. 17, it is 
enacted that every jiui^ineiit debt shallcany ifltefesit 
at the rate of 4L per oentmn per aninmi ^front'the 
tiine of entering up the judgmcat, or from the thne 
of ^e commenoem^t of the act, (1 stOctober^ 1838,) 
in cases of judgments then entered up and 'not carrf- 
ing- inte3«8t, until the same shall' be satisfied, and 
SQsh interest may be levied under a -writ of exdeotion 
on sndi judgment. 

The costs allowed on taxation are ihe costs up to 
tihe time of signing judgment, including the oostst^ 
the judgment ; the execution, however, is subsequent 
to the judgment, and therefore the eosts of the ex- 
ecution are never included in the costs as taxed* In 
some cases, where the plaintiff sues out ihe writ of 
execution, he is entitled to levy those costs (includ- 
ing sheriff's poundage) ; but in other cases he, and 
in all cases the defendant, is not so entitled, and must 
pay the poundage and costs of execution out of his 
own pocket. In the following observations on the 
different writs of execution, it will be pointed out 
where the plaintiff is entitled to levy those costs, and 
where he is not. 

Fieri facias. — ^Where this writ is directed to the 
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Sheriff of ihe ooimtgr-mTpliidb ihe'ieeima in the action 
waslaid^'it is calkd nmply a fieri fiuaaa^ ar diortly 
a fi. &. Wheie the writ is issued into^ a. different 
canty fitim timt .in. wbioh the Tenoe in the. action 
waslaid^-it contains a testatum dame, and is caUed 
a tmttOmn fi. fa, ; this is mentioned because the 
disfges are^differentin m&e case from those in the 

A phuntiff is always entitled, on a jS. fa. or ^e»- 
tetem ji. fa,y to levy on the defendant the costs of 
execution and poundage. 

If in actions brought for the xeooyeiT of a deht^ 
tiie debt recovered be above 20L, and m all actions 
nobbroQght for ihereooTery of a debt, such as tres- 
pass^ trover, &c., whatever may be recovered, the 
pfaoBtiff is entitied to levy 

£ 4. d. 
fat writeoff fi. fa., «vranant and meaaenger^ 

and i nst r u c tin g officer 19 8 

For writ of fi. £. and retuniii^ testatum 
fi. &. war wpt and messenger, and in- 

stmetiDg officer 1 14 10 

If the action* were for the recovery a£ a debt, and 
the debt reoofvered do not ^u»ed 20/., (unless it has 
ben tried at the assisres^ and the judge has certified 
tiiat it was a proper case* to be tried beforC' him, in 
wUdtoase the ^ above chains are proper,) the plain- 
tiff is entitled to levy 

£ s. d. 
For fi. fa.y warrant, &c. (as above) . . . 15 6 
For fi. fa. testatum fi. fit., .vranant^.&c* (as 

above) 1 10 10 

From what, follows the plaintiff's attorney will 
know how to indorse the writ ; and 

Ist. If the whole sum mentioned in the body of 
the writ be to be levied^ as will generally be the 
caae whore a writ of inqcdiy has been executed^ and 
(eioept whese the action is on a bond) where the 
judgment is on a verdict, the writ should be indorsed 
as foUows: ** Levy the whole and for [interest 



\20 ifm^mjfwww^' 

:. where tbie mit^i^ tfM>w ii^doi^^iiVJid ^iti^^wtbHflft's 
j.pim pfriiif Jbe Je|jy» t^^ Bnvifi^o 1 1 nft timT»n»l> )<i 

•jr<^ed to sepur^ i» les&£um,>Qr in^^eii^ pdl(^*iWNIe 

,|ifiH:i9Miit; in tbese e^ae^ t>b|i^,4^tp .^i<WWiVii»P jtljijr 
^-b^ included with the, otberMpa?*',9€j#i§^JftT«i^^,%ie 
,,mWi A¥d then thci i]^4er<«menil;rMiVill^tJl^m^ *i\f4KF 

,ffll^^t,be on & -w^ixfupktfipf f9^tffiiff,i(<h.fmfeM#^llj|ig- 
,roeat for lOOl. to sefu^.JW^.^fe -ftiftiWHl Af^i^At 
,lspU in the body cp^^n^d /jl¥J I Awlf fthilW^i^t 
jpf iOO;„ and.,a]^,,a5f„jtbfidPo^towMff¥fnm 
jdebt is only. ftQ^., ft^^t.piwirtft.,!^ <P«>^^<Ar'mtthp 
mu .pupposing it).to:,be .i^j,ft„|fti.,f,wB^)^ mfi4^MP 

,„. . , IM Mt .(ad4,,i]^^r«8t,if m7l^%u9 tiiflffnv 

-«'. , ' • .'t ■, 5.. ,{.,, ^ ;P/| f|4vWt *•!> 

And the wri^ will, be 4lv)» jindprsed: /"JUiy 
^4/. 4<. 8e?.| besidei^.^Ci.?. M,, r i!r" .• r «j,»i^ 
: Fonn^ly the eheril&mde«.i)k\^t ;Pf>^.;6«M% 
could only levy on the^gppdpit.andnchdtteis/.^^. 4he 
pa^agauiBt wh«m it is^ue4 0iidi;thfi»efore.hft.^^idi 
.not touch Any Hioney or se^wdtiiB^ rfor laooey vImA 
he might find, but tk^. statw I & i Vict. .e. JUK 
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mi O l umM in iMaf Fernet : ^Tkaft 1)y nrtae of any 
mnjt^ Jkri foicmiUi^ht saed oak of any auperior <v 
'IrifttfMf Covirt iiAer ^6 time' appoiiited for the com- 
mimpinfaat-of Ae Act, (1st October, 1838,) or any 
|a il u.pi in ' piirtaaiice thereof, the skeriff or other 
•0ktr hMt^lAnt exeealion' thereof, may and ahall 
itfieand i$kt any money or hank notes, (whether of 
the Governor and Compai^ of the Bank of England 
<ir af miaf othet hank or hankers,) and any eheqnea, 
tBIr of estehange, promissory notes, honds, specialties 
at other seeuritiefl for money belonging to the person 
agaiaat whose effects such writ 6i fieri factor shall 
IwF'aiied oitf ; and may and shall pay or deliver to 
#ie party stnng ont such execution any money or 
tiidL notes which shall be so seised, or a sufficient 

E thereof ; and may and shall hold any such cheques, 
of ex^mge, promissory notes, bonds, specifdties 
nr oilier securities' for money, as a security or securities 
Ar^he amount by such wnt oi fieri facias directed to 
te fevied, or so much thereof as shall not have been 
•Uterwise levied aiKd raised ; and may sue in the name 
fif'tniAi nftierifP or other officer for the recovery of the 
aom ot anun^ secured thereby, if and when the time 
of' pitjMent thereof shall have arrived ; and that the 
pinnneiA to such sheriff or other officer by the party 
UAble on any such cheque, bill of exchange, promis- 
aory note, bbnd, specialty or other security, with or 
without 'suit, or tne recovery and levying execution 
against the party so liable, shall discharge him to 
the extent of such payment, or of such recovery 
and levy in execution, as the case may be, from his 
liability on any such cheque, bill of exchange, pro- 
misaory note, bond, specialty or other security ; and 
SBch sheriff or other officer may and shall pay over 
to the party suing out such writ the money so to be 
veeovered, or such part thereof as shall be sufficient 
te'discharge the amount by such writ directed to be 
levitod ; and if, after satisfaction of the amount so to 
be levied, together with sheriff's poundage and ex- 

G 
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penstts, aay mBr^ht» shall remaui in the bonds ri^aA 
aheriif or other afficer, the smne shaA be pttid to the 
ptaif «0Mnfit whom such writ sb«& l)e so ijssiied$ 
pronded that bo such sheriff ear other officer idiaB te 
W>iuid to sue any party Habte iq^n any sudi cheqps^ 
Mil of excban^ ^ftoimawtj note, )>oo^, ^cialty et 
&0afft "seeurity, imless the party mmg, ^ such exe<^ 
enti^i shaB enter mti& a bond with tiro suffickfllt 
a«retk»> for iBdemxdfyh^ iam from all ousts anid «»- 
paisesto bemcarirred mtbepiosepalaioKiof »ueh4cieab|A» 
0r to which he iiiaay beeoiee KaUe in ccmseqaeode 
Ihew^f, the ei^eiise c^ such bond to be djoducted ovtt 
of my moaey to. he recovered Ib such action." 

If the defendant be a beneficed d^trgpattn, h^b 
have no goods, &c. which the sheriff oan seize mxiift 
the ^eri /eckUy the plaintiff may proceed to obtan 
a sequestration against his eoelesiaslafcal goods. !|bl 
order to obtain the aeqnestrationy Ihe sfaeritf iwpitft 
make a peculiar return to the writ of JSeri faektB, tt^ 
eiiable him to do which he must be infoi^med of .die 
Bame of the benefice, and whether it be a rectorr er 
tic«age, or a perpetual «my. &e. ; be mm ^ 
be informed hi what diocese it i% and the Charuftiaii 
name or names of the bisiiop of that c^ocese; bft 
win then make a proper return to the Jien fyd^^ 
(see the form. Appendix, se^t. 2b i) tbewrit and rm 
turn may ^n be obtained firom him and sent to the 
plaintiff's agent, with a reqnest that he will 9fxA 
the writ of jieri fBteicu de bmis edclesiastieis. This 
writ, when received, must be lodged vriih. the re- 
gistrar of the diocese, who will thereupon is^e a 
sequestration directed either to the chiirchwardena 
or to some nominee of the plaintiff (in which lattar 
ease the registrar will require a bond of indeai- 
Bity). The writ will command the party or parties 
to whom it is c&rected, to levy the judgment debt 
of the tithes and other profits of the defendaHt^s 
benefice ; it must be published without delay, hy 
reading it in church during divine service, and aftei^ 
vrards at the church door, and fixing a copy the9eati» 
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#%^ bis ilie trsmiil ^M^ 6t ptiBfiectlBtm to thr Aik 
me'{d). The ptiblkJafietti is importaM ,• idfittbm 
be seveitif scjcfaeliltMHioiiii^j tHi^'will Mx^e |M4oiif|^ lii'lh^ 
bMe!r of ^6!lwi<!st66]l.' t^di^ l^e si^qnei^alioii, thj^ 
bMiop' tr^^ fidni'iMe «<y lime, le«^ t&e ptofito ^ 
ttie Imi^; 4t"% a 'b^tihttmg'ejfee«li«fii, ttud is ih 
fl#ee HfflF <U^hi^'%e'r«^dl'4x) s^% ^e jtidgment 
9eftie;^'iiiHiHltu^^ ini^'liaiire been v^ 

fiA^y^ tb« vrtSl b« oaee t^ 

tt*rt«6tt^^ l^tft- ttefl'it be cl«tr iie hhs leviefd «offi- 
ci^ to -b^Hf}]^ Mift ^M cio^ ; 1m€ H" it leaimoit be 
«(terKffi^' '^^^ ^ '^^ 'levied, be mrf bd i^ded 
^Me tb'tbftte to' tnow What he 'bad levied; 1%% 
te^j^Wihe writ t/('fi,fit, de b(aHs, (it will be It^) 
"i^^' "tegiiiMf^s c^hnrge fbt ^ seqtiedftrtt^ii^ 
fiffiic^l^ & tit n^tcrre of a fliieflff's marm^)rxatf 
%ttiifiiSea% A j/kititiff in mdor^g Ms imt. 
'^-diJETl^'iz^ to^<^^ writ, ^e 1^ #. 

l^/'^ihf^ %fth)6^ lie' a ea. «a. isimply, or a testatum o*. 
ifiti; ^ft^ff wHere tihe ^hdntiff is esftitled to costs <if 
<^ fc taNfeb,''fee' (fliar^es ^ tla^se writs and warratttt 
itre tb^ iiilBbe'^ fot' the fi. fa. and testatum fi. ^. aast 
warraiits. 

'\Btit cim'tMsSmt %he plaintiff is never entitled to 
costs of 6xeci!ttion, unless hy the express agreeineiit 
#^e deMdant. "Where the defendsat has gvnen 
It cognovit, or « warrant of attorney, '-^ns i^eement 
& ahnost Invariiabfy eontained tn these instrameirtH, 
arid ^er*f6*e'the plaiiitiff is seldom or never entitled 
to icosts of execttfion on a ea. sa. eiicept where tl» 
jttctement is on a eognoKdt, or a warrant of attorney, 
ttid^then only when the instrument contains tb» 
aj^ttement above iedverted to ; and, 

Ist. "Where there is this i^reement, and the whcAe 
8ttm*inenfion*d in the body of the writ is to be 
- — I I I « 

(a) Qu4Bre, whether the Statute 1 Vict. c. 45, applies to this 
ptEBficatioa ? 

g2. 



^b/t'v^le^iA^' ' '" >' > >! 1^ rinl)6iieAtiind] ^lU 
cace<Mti6^, l)^sixi^, ft^. (sis tei^ea by defendimt.^lc uni 

3]^. ' Wb^^^th^i^ isthenAgneilebt^iiatiii fsiit 
6tihrU'ito'b^ taken, ih^iWit irffl berjindov^ed^thite.^ 

defendant :'' and in thi^ diM&(tlie>'iOastoi6fnext9^dddba 
iMd iht^r^t m tobe idchided ittttlie>iluln^]ka ilL 

4tii1^. 'Wh^^- titers k tioe<^e/e^veMbe^!ifaild 
piLi4 oh!yis to! b« taken, ^the- wnt ^tibe indbtked 
thni» : ''To itetfi^i^ ' '$'^ «»lin ihis'(mse»tteifixtn 
really due for debt, interest and costs, wil^bpf^iaisf 
^itkgfot eleetfti6n,'i8 to be filled «|ii<ilt)&,/b0«r0ier» 
to be obserfed, thiit 9n tMs^fourllb'caa^ vkmjnifAdtit^ 
fh^ r6d debt and costs both' the ictMts *6f esdeddda 
and the amount of the sheriff ^9pMnlldage/>fa)ttbittlit 
Mol^ d6es not exceed the 4i«noul(t >nieniti(mddv,iift:\the 
body of the writ ; and as these •tkeffyaa coa^iiHiicii 
the plaintiff is really put to, the Court, if- the imaittei^ 
were brought befbre it, -n^ght probably i^thstic Hthe 
plaintifP had not done wrong; as/hoWe]«i^ thebeite 
no decision on this point at piielMedt, Ito-'ittibmcfy^ 
inust use his own diiscrefsen, vrheihet ib indndetthose 
costs or not. ' ■ ' :/• - '/i ■>•">*{; 

'- If the defendatait battel beeh -layrestedl on :an6Ki{BAH 
it' is the dutyof the'^hetifF to keep him) till h^ihar^ 
i^tisfied the pMitiff, and he is -i^ot^ lentkled toln^ 
;deite the mone^ an^' discharge l&m ; 'if b&idjo 8b;>d]^ 
is immediately likbl^ %o'an' actfobfor^an eseapei;: b«t 
if the sheriff be ready to'pijr -^wer thi^ ipohc^, krf 
course no advantage Of him'isiefer^takeb^ ^mtitfibe 
delay paylng'th^^l«intiirbi»-toc(de^, iti is ndl^neccfes- 
sary to go to t^ etpm^* of'^n^dingJlberidibiifftito 
'rdturn the imnft/fbt fhe'fietif^ for An^ebcape mstf be 
WoAgbtwithottt^'ruliififg''hiifl.f''*'''^ --^'1 n^ilMnUAi uii 
"'■ If, kftier dka$i>]^g'j&d^ihetilf ^ SM att^Mb/dnjifdiio^ 
%e defbhdatet hak given' btil, #(&i {MhtiiPi'd^teahniwe 



t(Dl>|tBg€e^S «gfiin6t^t1kel)«S^The),ini|i|t,fiilM^ i^iipe >i9^* 
ite.4riridcbixHist JM>t beiad^e retuniablftusin^f^i^^y^ 
but oif.ihjdaj: feeftain bit^tm tims^ T^ q«. ;^rt^^9t^ 
Miad|fe(iiia'tIie^13beriff'8M9ffii;€^i£Q(i}r.,^(Efair Mm i^^- 
^kniiRe'iofitbei diijr itf./loc^gi it,, p/.-SHBcUfva^i Pif 
ihd'j|QtiiiB4dft7)it before iltri? rQl^<ur^|ll^)f)^;/tb^:Writi» 

9|^ufist^ bAil,.fj|h^)lb^.«4ire facias, 9r by.ao iict^^n 
a6fAcbfcrontd)ei«)])eQQgDkfffipe4 > .1 i... 

J& fli«i^mt(ibe5«(AiftM for tfee TQ^id^f^ ^a^t-^ l«;yy 

tfr^fMr^}di«^jaboveidba9ffiraiioQs.^tqA.^;/fa. i^plj. 

afijpaoCtoii'«^&f/fa.i jtlber^bove obiier^Piat^ii^ ^ to a Ga« 

.i')itvaauiy;^QfprQ(petibfire. to.^direiQt itbp att^gtu>p q^ 
tkd^im^eDito %h»^tt(^4 7 &S Viet. p..d6^ .^.57^ whi9)i 
obbUaibes Ihexmnit of; cyii^ sa. in qertaui cases wb^ 
iUt deiit(dQOi;iiHtli0xp«e4^QiJ. 
<>rfiSi^^Tmi4n/degH(iriQ«i» Q^QCiatiaD> before. i:e;s9ri^ 
IbhHndi^fft p^usalsof 4ib^ foUon^g obsberra^ous nmg 

ii^XJoUniittiv^giti.iis ti^ as under a fi, &,,.tbe 4^ 
&iid«lt'9igcMMb>!^ec, are lii^i^n. in exeo^tion, but v^i^ 
^biflrdiffierenioe^Uiat ui^dei: au-el^git tbe defeudonti'aoi^ 
andi b6istb>of <th^ plaiigh caanQt be taken ; and. luxder 
these two writs there is this difference in. the mo4^ 
pf-deddng iwith t^e gpods sei^di 1jDdep,a£i.fa.^:the 
shfirifi^f ^iduen'he ^c^' seized ..the goods, selU • tben^ 
and'of course the plaintiff b^ uQtbiog t6.dQ lyith tbp 
gbods <tiheiilselT^s>.he mseives ^ produ^ of then[i 
■It moneys » but .tuider an elegit, the sheriff, instead 
tof < selloag tfab goods, .delivars; ftb^P to the p^Qtjiff fit 
aicertBift Yal«^» ini reductjioni of ihe . j^dgmqnt debt ; 
"tiuaTaltte is filled hj. the* jtqyr which is always sum- 
monedi an the i^Keention of aa elegit. 
• > But «Qi elegit is sf^ldom pr nev^ issued where 
the defendant has sufficient goodsi &c., to satisfy ttie 
judgmfint debt> a» ilb must be obvious that a fi- fa. is 
iai.tlaifc>icafie At mare speedy and more conyenient 
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Eie of obtiittif^.siiliBfbctimi out ^f <^e (MmnitkHtTm 
ds ; and the mftimer of tliat flwdsfiictiDab thkij. » 
jaiy^ as bdbre stinted, naummonad by tliedienS 
dfte epcecotibii of th« elegit ; ibB*^p»xUpmho ' 
title' degit must be pfepmndwitlt^evndcboa, lo 
arbat 1^8 1^ deteaSm^ i^poaaeflBed^iatuictkBiHr^aa 
of them ; the^ landrmnat be' a^'ooa tbjpdueiesjiDd 
bounds, and fmiat a|^pe«r t^ ba- a»;9flt ntttlm thajoi^ 
^tiisition ; the juiT' set en atuiyal waioB^ini tlitt hmil^ 
and the sheriff then gives' the parlyila^iaaiaiaictf 
tifiem, to hold till the judgmwU deh^ beaalufiedroal 
<if the rents and piefitsi the skeviff&anaiuicaDeaitib^ 
]Oiji|uisition to the writ, mid indoiaaa htaJtetaBo •onihia 
wnt. The effect of this is the following c^^Sttppote 
the judgment debt to be BdQL, and tlie>nalQie.«r dihf 
bods to be 50^., per amitmi; it liiill tafce/temveaaia 
after the plaintiff gets into aetwd posaeaaionoflnHaf 
before the creditor will have xam^vedlagaliaatiafiHlipB 
of his debt. It is to be obsenred, howsrisiv thai: Ik 
practice, on the exeeulion of «n ^e&iil2» theyaUae aet 
upon the lands by the jury is ttsuaiuyi leaa iihas::tlie 
aad value, so that the plaintiff i)Aaj''to«« eeitaiiitjiifae 
Md to get his whole 4ebt ; the CDiuui(m|toce>)a£ tim 
would in some eases be, tiiat the plaimtw^if ha^BMBhie 
the fuH value, would, be£ire the leatate hr^ ilqgit.tebt- 
fnres, receive more than his debt; but tibiiiaviaifiwt 
no hardship on the defendaaity fw it the> j^laiiitiff hove 
received rents sufficient, or mors'thfataaA^aHit^-io 
pay the debt, he can be compdled4tt> ieeo^M*' eiAto 
before the maker or by bill in equittfi^/ andiif iha;be 
&und to have been: overpaid^ he will beieampdl^ 
to give tn) the lands atid refiindt'tlieroimifdaa^ :.€b 
entering into diis acooimt, hiowai*ep, 'the jpiabtiff >b 
dways allowed interest en hi»deii£« < \ .ih 

It may here be stated^ I^SEt aAar^ an,, elegit .ii/ exe- 
cuted, and land extendai undlfr it; aaii lig€diiiasm 
0iv(sn to the judgment e^sdiioii by the tibfs6S^:mo 
other writ of ^eeution, eotetqpt aiaadiec ' eleg^) ctai 
afterwards be issued by the '|ilaiDM^i^;aSat:l3ie 
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dcfaiditet* ev^ tb pii f^n, it sho^pld: tuoci out (jFrom 
C iiinwunf i ny es.to 1^ prQ»^% «4.¥erte4 to) tW tb^ 
d^ creditor '^ aUo^eMibor mfwable. to obtain aaj 

iiiKminatatiQSiwlufk f^ndsra it jimpart^tthut a |p&r<j 
stiapldflot vitb: fPMl ^utiiai)., m^ ^^ ^^ 3fiti$fafh 
tm in ft rnka li n ff^ ia ^Ksouting loa^ elegit, 

ItfaaftrbeiBii stoted^hat ti^ sJi^eiiff deliyers to th^ 
elegit fieditor i«g«]^s6i$itt):oC tj^^la^ids^ extended, bjj^ 
dite :iioti:deli¥(Nf.;M;tNAl. pp(^9s|oii« Xbe elegit cre- 
ditor ]3iiiik:]^riiigi«^ ^jiact^pci^Qt tq .recover the actua} 
tt^jwrfrmtJ-aiMili^yfe il i» i^b|i.t m elegit pceditpr o^:eo 
iiids cmt tbal be. i^nltogetbejc iw^ble to obtain. aw 
fttdta.ftoBSL hi» jOKaeittian.; ^md it W bee^ r^]xiarked» 
ifaact< Ae gis^inajlifitjp^ of ej^pumt^.brou^bt on.ele- 
f^ iiavafiuled; &r ui the first, place, aa inquisition 
lii.aa. degjSi isi » docpaei^ wb^cb ought to be prc^ 
{■eadiwithigrattt <Qa»sva»d tla^i^not alWiay;; bestpwed 
qoMmik^; .the.eotiae^p^ce is» tbAt the inquisition i/s 
mm vciid/&r< aooaue^ mformalitj or iJObgalitj appeari^ 
m the ' face of. iti^ But vfhit is also frequently thje 
eluae(»K &ihurQ.^ the ejectment is, tba,t U turns out 
tibvland was. lONTtgaged before the judgment, ana> 
eoAsfiquentlj^ the defendant agaJ3i;»t whom th^ elegit 
maa issued! htid n(»t, nor had any om ia tru$t fojc him, 
the ie^ estate ii» tb^laod^ or he ha^ only the rever- 
mOfOt thase is some outstanding term, or something 
else in the <jbgfojidaat*s title vil^kih shows that he had 
BQ diniosiBg ptynr^r over the estate at or since the 
date oitho iudgineot* An elegit creditor, therefore^ 
often fiodi^ when it is top lat«u that he has acted in- 
jii^cionaly.in ei^ecutiog tb<e elegit ; for it will be seen, 
bom v^mt haa htm smA, that .tj;i^ inquisition and the 
l(^. seisin •delii^eoedv by the sheriff ffive the elegit cre- 
ditor no better title Ihm the ^fepi^ioant himself had 
at tfae.timi jttdg^en^ wa^ signed. 

'The law $0»r the subjeet of whajt is extendible under 
an d^ was altened hy the statute 1 & 2 Vict. c. 
110, fli>aii:»fci(S> 9xm^ "Th^ it rfxall be lawful 
fer t|l^fr^^e«tffiJaIS^otbeJ ofl5cer,,to.whpm^wy. yrit of 
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tap|eiits,,9f.c(php)^ ^(PVfi^pa^HJefti^p,,^^,^^^^ 

of at the time of entenng up the s9J4/,^i^4s^^9^l($Hril^ 
at; .th^.,tiTOej of 9nte?;vi« •ftP)fP^^P%B^fc4>^(rt'«W) 
nught without the assent of any qthf ^(Ppjsg%(^$gfnpi^ 

otber/officer m^y, n^j ^m^ei^^^^Y^.fs^fcj^o^^^ 
oije.mwtv qf t^.la^ a^d tfi|^m^tg,9^,^^.p^cnft, 
a^st .wJapna > wn%.9^.e^%,.}^ sued pufej^ Y^^' 
lands, tenement^. x?jctpFie^'..^i)^fi^,i^i^?,^j^f^i5BfeB 
taii^ents, l)y force an^.yir^^ of.iSi^^j^jK^fiu^n^j^aSl 
ac9flrdipghr.,bq,,tpld, afl4..jBniflyfi4 %[j^fe/J)a^fift tfl<i 
wliQm.S|ich.^xeQut^<?;i^^U,t^9 «P/?n^^ W^i^^ye?^(| 
suM^ct to siiciL ^Pynt^.in, J)jiAfio^# PftVof-Wmfi^l 
suc^i ^xiecution ^^^aU,h^Te„^^n{,^VI^ o^f.^aajfttlcawq** 
H^^Wl ^^^?J mm^t t9|iafi?^ Qo^rtfPl^ %?ty,ft„ 

and to whom any copyhold or customary lan^^ j^f4^., 
be sp 4^iY^edyrfn jpxpCUtipwi^\9]Wlv\b^ t^^k fui4 Vs 

Hf 9a TO.^PfK ?tpte.pejrsw>^tj*l^,|fl4 W*// 
and, tjie hk?, y^p^nlbs . ^^ ^^q^S ,^a,%,j^r^Q|^t 
against w^w ^cl|, , jexeiw^ipi^ , .dji'ail l?p issraedf ,)wh14! t 
have hpe^boupa,,t9,Jflf^e; perform, a^d)Jondqr i^^, 
case such.e^efli;f^i|.,h^,nQtri3?iied;,,ai^'^^iJiJ^at;^ \iu^., 
party so suing Qut si^^^.^^eci^tiq^, fl^d tq y^j^pij^, a?iy 
such copyhold ov ciostonjary li^d^. sh4ll ,hay& beei^' so , , 
dehvered in execution^ shall . be entitled to hotd the 



i&Ma!id^ms^W!^'iW^^^i^; httt hiyt'thfe'pbsse^otl,' 
itf«i'*'#!lidli«aJe lifeWiy dhV'^tie! adt^rlsdy.to Mm; ir6" 
^t^l^e^iaiM^/'^ 'thi^ sttln^ r^a^ii that i^uch a riglit 

i ^'^Hf'tmitAW dtolrVed, 'that a tetm of years may 
dOfei^^d^xMd^' lik^ the if)*eeliold; or delivered to 
tkii ^Mfal^ff^ftt''k Mdb/ast part of the perdoualty, as' 

tii^;^^ ' , '' 

^'Tk&l^ddA ageiit 'ln«I iafSue ' and send the writ <if^ 
etegft',"AH'''bfehi^ iiifbrthed in what county the lands 
ttf"i;^<feittfeiifed^K<?'/aiid' ihe writ may be indorsed, 
*«tei^ i6^'^ • ' •'; besides sheriff's pomidage, ftes, 
arid ^ijlefasfe • t)f ekeciidoA.'* In fiHing up this sum, 
l9j'>^fW%^)lidkd' for' the writ. As the sheriff, ' 
ott' tMif^'ixeiiHitidAl, tiiffls' nothing hito money, the' 

P^te 

aad^'tite' ilkiBtMf' will'b^* dHdwed those expetiSe^;; 
wfe«i*f#<^i^^lie ShWl aec<4tn4ti fbr hi^ r^teeipts Wd6r the * 

;ikiki6llv ' '^ 




m t)€""'L.err*" '■ ' ' '"wmcn or course 
Bit rteilAiil^ 'due V'itt^r^^' ni^y b^ feitiMed. 



1^ M iBMWiMr. 

-««mpcidcet(«). • • • '.'^ I..M1,. •,. .;./ 

Ca. M. fhr a- D^^bidbii#:^^'~tli^ 'teMs* obsefflitiMis 

ment is, '' To wtibfy tkicf %^dl^i*' W ^^ nfiflttttfjr 

degk, the ottfy ida£Battisi!ii^^1^ff^j^MiPhiS^4ml Akt 
of t^ pkAAtiffi^, tiMltiifr'ii|:.]»»t^^iltMed)4d>tt^^ 
or eosts of execntion, as the statate' (43 Qm^^tti^^. 
46, seet. 5), Which ^Meisi ^i^jfl»l^i(^Ui^ie^4t^ 
oosts, dbes not «!«teiiJ'^to^ 'thr iMM^ of^^^d^bttdmt. 
It maybe doukMy howeV^ff; ' ^vvlKliy^^'^'^W'^ h&»)^ 
co!intii»g far I6a tw^% the €biM wk^ ifot Dliik 
it Tight to aOow him thoie eoiti. Tbtwt^is^ el«git 
nhadid be indoned, "Levy the- ii4iole'/* if tite*ivliAe 
be due, or ''Levy ^ ,^ if part hfi;#e beeBr>plii 

but the iBdorsemeat dMMild ififfiliide iiotfaita^.ifttt*<&e 

On a fi. fa. the sheriff isi eoftKled to ^^(^dtefK^s 

,f<^w»>^If <he aiiaoimt aiKasiallr levied •d^'^nftl) ^- 

,eeed 100^., the sheriff is entitled' «« dae'ilUifiD^ilbr 

•every poimd levied. If the atiiotuit k^#l • einMi 

IWL, the sheriff is entitled to oiK'iihililagi^^e 

pound for the first 10(W., and nitpenoe I& '0^ 

poond levied b^ftmd ^e finl 16W. ; the^ shefifiis 

,B0t» howev^, mrtitled to poundaee on' afny^jfra^tional 

part of a pounds for Instance, if the-aoyoiuii Mvled 

he 5(H. 10«., the polmdage will b^ 21. l^i^ «is4Mflot 

2L 16«. 6d. ..:,.; 

On a eA. aa. ik» tAietiS is ndl now ontitMl'to 
pounds^, stat. 5 A; 6 Vict, e; 98, s. SU '^^ 

If, on the Mecution of an elef^' g^odoy in^j^he 
defivered by the tdienff t6 the exee«ti(»i creditor,' tet 






(a) It would seeiDi however, that if the sheriff seizes any 
seeurities for money, a Mendanl on ii fi. fii. mayfltfMB the 
IKifimdl^eand cxpeiises dtdueted ftam any swipIaBi (Statu -| & 



'lr)'\ 



m tend be^a^t^dad}]^ vi,€q^tledtoi¥MmdAg«.o^ 
value set upon them by the jury at th/^ sam^. rat^ 4s 
«& th^ mumfit levied under a 4* t'a. If hmd3 have 
kw^ ^xUfoMi ¥(* 90, good^k 4BUv«^d4 the poimd- 
flfe is tiiea ^culi^j^^t tb^ ^if»e,xal^on the apmial 
Table of the laad:.itf igpi9d».;be d^Uyer^d, and lands 
ilwii>«i:t9Qd^,i^Q)II9undMB9^ ius to^ b^ Cfleubited at 
Ae M»e,i)ilMHit^99«».^»adi^4M[)i by ^ddi^g togetiber 
4b0<«d»Q>^i«i^(mitb#r9!9od^ ^ W9 y€)V*s value of 

If ja fikmV bftiftiUiPbd Q» a &• fiw aiid have the 
nutiM^ in/Ua b«<»ds»J«Qd ^ not pay it over, the 
ag^ sbMd>bo;^IMitn^ted tq nde turn to return the 
«qj|;r if |^,d» qi^ r^tmoi it within eight days from 
tb^ mnifi%i qC tbe rul^ an BltjuAmeaoX against hini 
vamtit^ THO^ fiw : this i^aii oidy b^ done in term 
Ump if J»a,:reliw to the writ, that hs has the 
m^y^.Jiit 9bpi^>b« demanded of him; and if he 
lefbse or neglect to pay it, an action may be brou^t 
imiiisliifbJjKn^itQ m^ver it. Sometimes a. sheriff, 
iraiv>:ha]Bin|g. seized .goods^ will delay selling th^, 
and •^(being Jmled to return the writ^ will retupi 
that the goods, remain in Us hands unsold for want 
of .huyeaitii iin ^Siijuch a caae the agent should Jbe in- 
atmcled to iiaii^^ and lodge a writ of venditioni ex- 
pnoaai'Under wbaeh the sheiiff must sell the goods. 

Witen. it. becomes necessary to compel a sheriff to 
letHm any- '.writ of capias» distringas (to compel an 
appaairanee), d. fa., ca. sa., or elegit (b), which has 
been delivered to him to be executed^ a Rule of 
OoMvC^.i^ i^> judge's order, must be obtained by the 
London agent and served on the sheriff's LcNadon 
d^wty'(it:n)ij^. ind?ad' be served on the under- 
sheriff ini the oowitry^ but it is alwayis a loss of time, 
and, in general, a useless expense to do so). The 



{b) The BUtate 2 WiU. IV. 0. a», 1. 16, which gives a Judge 
^ower ie make orders for the retimi of writs, extends only to 
the aboYC writs ; the return of other writs must always he com- 
pelled by Rule of Court. 
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mle or order can now always be obtained by the 
agent as a matter of course, and without making 
any affidavit. 

The statute 1 & 2 Vict. c. 110, in sections 14 and 
15, prescribes a metUdd 3{)6Vtfining satis^iction of a 
judgment out of any stock or shares the defendant 
rfi^U "pi^eiS^ofl 's^ie»*4^MSes1!ia jOS^^t 
operate as a charge oi^^ScDT^iMite ; section 18 makes 
decrees and orders of Cour ts of Equity to have the 
effect of judgments, and* section 19 reauires such 
judgments, decrees] &<)yy.^. bo, registered in a par- 
ticidar manner; and section To enacts, that where a 
credi^r,h^ Qbfaip^d. a^Y ,c)i^e ^r^beco^^^ 
to any secunty under the act, he must reunqmsn 
these if he afterwards takes the debtor in executioiL 

.T^e provi^M^ns, m M^^^^^^ftM Mo 
3 & 4 VMjt. c, 82i s. l,jtoi qlfe;:,,dj?i?j?|7pl?f?fli^f3 _ 
peity. ' It isv how«^er^i/untiee«i«u>^ j^'^wafg^on 
'tli^se mfttters h^rei^ as they^tto^'tiHrthsCHgAljrhaSme 
within the objfect of thi^ \^6rK;'^ai^^ttltt''«hfa«P%otice 
■;^ be.sufficient to draw, ftxe '^)%tett^>f ^^^^ 
tioner to them. .T.ioiuioMia 

»'-'!! ''} H.'r /It! .>t A'tp rnilv/ nO /j 
*■ ■'■'.' •• '..T--.! . »!) Jitt •vi')-' «.t jiiojjy/ nO .!■; 

■ ■ ■ ' .Tf -I .•<.. -..ii ,f/ »tr5;>v i..-j-.f -jilt ^nrf orl'^ 
i '" ' '•.'.•.I i.h ti TO ; li-nMAorn 

' "'' "' "'' i^'Jiu -J- ,")[) -jilr ,^l)M)ff 



)Ai 7ff lnirrf{)(fn mcI ^n.nW, -rum nm loFno fo -jlin 
smimrr tirorfliw firm .')?:unY^ >o Tjttnni n <*« +r/ ):,»« 

hm \'\ Kffoijooa ni .Off .0 .j-)f7 1^ '2 f otiftfir> od'f'* 

Jniifofj'ihl) 9ill 8oir»i[8 io /f'>ot<> yirij 'to t;fn v^-.. - ' -r; 

89;fBfn HI nohoog ; otJIIATIP*?fo •)2-:rffo b -t, oinrn,.. 
oilt oYfiff ot ytrnp.I ^o ?Ai\m') Io ^^tjIho [.m^ ^-.r ) .f. 
dona goihipsT 01 \unVy)^%\m ,^1fi')f!i-^f,f'| t(^ t-v/^k, 

.riohuoo/o nf loitr^f) '>if» >-r4ff» x- y -. ,»• . ,,» ' f .. ,.i| 




jo«iti- 

ornBati1ii%'Decl^nitioi»^Notice tot app^v<»-ta w^m dixe^ 
')oitfT^ii'P^»fcnfll#aRrtk>n tf^)^ s^^d^Wh^n to 1^ senwd^ 

IBjedtment—WarraAt bf Attoiliey to confess Judgment In 
Ejectment. ' ^ '* 

When an ejectment is to be brought, it is neces- 
sary to consider, 

1. Who must be the lessor of the plaintiff. 

2. On what day to lay the demise. 

3. On whom to serve the declaration in ejectment. 

4. When to serve it. 

5. How to serve it. 

As the London agent usually hears nothing of an 
ejectment till it has been served, all these subjects 
are for the consideration of the country attorney ; and, 

1. The lessor of the plaintiff must be the person 
who has the legal estate m the property sought to be 
recovered; or if the legal estate be in more than 
one, the demise must be by them all ; or, in other 
words, the demise must be by the person or persons 
who, if he or they were in the possession of Uie pre- 
mises, would have a legal title to make a valid lease 
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o£ them ; lor on the trial of an c^ectaent^ tbe de- 
fendant (by the consent rule) must admit that tbe 
lessor of the plaintil^ at the time menti(med in the 
declaration, did make a lease of them : and then the 
only question to be tried i8> vhetiier he at that time 
had the legal title to enable him to make that lease* 

If it be doubtful m wbieb oi tvo qrvum jm^ 
the legal estate is vejrted^ Aere should be more tW 
one demiae stated in the deolaration;! thei^e should 
be a demise by eadi person^ or set of . persons, in 
whom it is coneeimed the legal estate may be. nested; 
and where the legal interest is in more than one |lff- 
son, if it be a jomt interest, as where there are ^int 
tenants, orcoparcmers, the demise diord^ he^ aM^ 
tb be by them jointly ; but where thdor intelsestsis 
several, as where they are tenants in common, thefe 
must be separate demises stated by each ; ami^wkm 
there is a doubt whether their interest be. joii^ ,or 
8evea»l« it is usual to state a joint denuMi by ^land 
tiao a aenante 4f^"ii^w hv eaeh • aad -tliaBk. iibith^r 
it turn out that thehr intenst kof one kMtofen-Ihe 
otha*, there will be a demise app&able to ili.< ■ < 

2. From what has been already staifeed^ it yfS^ be 
-aeen that the day on whi^ the d«iiiis«r isi Md ioi im- 
portant. And this may be on aw day after) i^ 
right of mtry of 1^ lesatur c^ &e puaatiff aecipued; 
for instance, if it be a case b^:«een landipid and 
tenuBit^ and ihe *«Mney capmd at Lady^Ifty, the 
demise must be stated to have been <m aovie ^day 
subsequent to the 25th of Mardii aadiaensry tf^ 
ihis day must be laid 9t a time aftei th« rigbi^ to 
bmg the ejeetaient ar^fie. .t 

These mattersf hcewgig been «eiBiidfired fuid db- 
eided on, the declairatioii ia ^eetmmit musfr be 
ilmra. F^vn of the Dedantion ana ^^n in.lte 
Appen^bc, aect. 36. The irst is <a i yhcA te whtfe 
there k to be only one demise stated ; the. fiecMmd 
wh^se there aie two daBiaes; afiad if theve lie moie 
Ihon twoi» the attemey will easily sea hsm to 4d4 
them. The teim to be mentioned in entitling the 



dbcfatition, is iiie tarm itemediiteij pacaoediB|; that 
m ip^di it i9 ifitendad to monw lor jadg^ent m the 

tctmrat^ and the wmui or aames. to 1^ piefixed to 
i nydee will tw'thc Bime ob aaoneft of the teiiMit 
«r teofltito' in poastsftiom of the ^riKiiaeB soeght to he 
seMviesiid^aikd on whcmi it is intended to aerre the 
^ftsttm0ai^ as ^mtt* be lininedHLtdrf e:qilfiiiied. The 
tenn tn^tidned vk theiiotioe ig that in wMch it is 
iiitwtldedfti^niove^forJudgiBentia the ejeetment» «ad 
ttodirte'inn^tteiauytQ-tiMBiiptkeiaBd it isthevefofe 
bettra^not 1^putiai9> mk it unttetiiBts leads to lais- 
tg|(eA.-' -- > ■ - 

$. ^to MOtioe «t 4;he ftiit cf the dsckratioii nmst 
te' ftddiieaied to> and the ejeednent must he served 
M^' thet^teiiBHt ia posseaaion of the faremises ; or if 
ikef he- in tbe posaeision of move than one tenant, 
Hhe "tiMee nkist he addkressed to, and a eopy <^ the 
served cm, each of the tenants. For if 

thiroC'them be omittedy that part of the piopefty 
M^Vkh' posfeaabtt caaoiot he reeovered in. that action. 
Aftid' it 'lauslt he partieidati^ ohserved, that the ser- 
vice mnat be oa1»e iuumt m posseBsion ; ibr service 
ont la ^person vrho is in possession, but not as a tenant, 
is^ifl^Atient: and beie Hie word ''tenant'' is to be 
understood as wdl m its laager legal sense, as in the 
wma»m which it is cardinarilj nndmtood whan speak- 
ing of landlord and tenanti 

4. The dtehanlun and notioe being veady, the 
aast oQBsaderatiisii iat, when it nnst be served; and 
^eept ia aaa> caae» wUch. inll be treated of in the 
nelct Chapter) it innst be served befine the com- 
m^Boement of the term in wUeh it is intended to 
hxx^m (ot jfndgnMBt. VctspmAj it was necaaeary to 
serve it bmns the essoign day, which was three dm 
lafoe> the. teiBi oanaaenced ; bixt now it maj be 
sensed as la<» as the vetf ia^ befcnae the term oom- 



i • 



6. It wiU^besaeo from the fonn e£ the affidavit of 
€iibe cjectoRnti. that ih» peractt who amrves 



1 






iff 'H;6'<l'^6Wi^ 'boJ^s^M'^n^ftOi 

stiiWd inthl^ iiftiaaVft idf'^eW 

rtads the tiotl^^ tit- iht' f66€ of^ttid 

pew6n ort i^biri ^h^ sfeiire*4ti^^«ffiif;^»5ffl^^ 

Mt it is ustodt<y'db'b6th,'^tf^c^^t(J^s^-'^'^^^'^^^ 




Md. 



IT 




affidavit. • '^^ "'I'^'fe^f^''^ J>fi'« -^^ 

'Th^' d^laraKbii fti ejfefctfttfent^'sl^«!aj*^lflp«teiL^ ^ 
be ^md on th* tetimt ' W ic^s^S^^JB^fettUl^ 

served. , .Vi«nr>I<l/-^ 

If this, hoW^fer, ttrtiri6t» W^dbh^' li^*rii&¥to*iaHrid 
on the tentot's tnfb; 'but if the^ttWifc^'He ^ inS^i"' 
it 'Sho^d'take place ill ttife fenailt^s hditeft'^r^ttii'ASWP 
paW of the premises sotight tbhe^'fetc^mi^V' "^'y '" 
If service cannbt"be made ^itkl^l' MW^'^maAiV'. 
p(tesessi6n'p6*^A«aiy,' cir bti his We M ttS^hfeie,' 
norbnthJ^ toretai9^,'th'6 n^«'b(§it'^^HTCe[?Sffeite1fl4''' 
son, daughtei'; -servant; or -^feoifa^fhriiitV ^ ma/ WaSh . 
iniJie-housfe 6f ^'th^'^^ejhi^iV'hiit'if m^'^Sm^''^ 
be so made^ an acknowledgment must i^erwaro^ 'ffS^'^ 
obtained ^m tKe'teriftrii''i»kt'li^'fe6tt^»Wtt«aJu 
ratittn'befdre'thefeo&ift^titietfJAiiW ttife ifeM^tf^WlAp 
it k to-be movdd ,'^AftdiiWS'W«J4feY««d^ttit'Ml«W^' 
st«e^a hi ttie Affidavit ^'sJ^Vte.'lf^M t^iMt^^fWft*^*' 




I, tip ff m i TOW Weip^Bti 

}Hi^|ittljlu*fi»Be,. thai 
M ^lpllftW| «au*e,,{in„tbo;, 

]^t lie . peeved in. the . 
KQ ^Sdavib of lemoe , 
.f'Pffifu and ^ew br . 

'^ th» 4sti»iBtMn tiU '. 

mU De made aibsomte. , i 

M\f^: Sr^W^'''^ ^*W^ «? a«t. tier* is. vo 

c^cGjjg,k,f;b Vfl%"^. ¥l»ipli will l» BeparaJteJjr., 
e^lained. > , - 

li'^IJi^^ef^a^jEj^on injsif^ctffept UTJng IweU' properly 
^ ^ ;qe;^, tflungto. be danQ is ti> maka thq.' 
\t,ff(.y^iypix..i .Gprcasiqfthii affidavit are given; 
Appqodifc ^ect. 37. ■ To ,thia ^davit a wpy , 
^^ ^jj.^j^ci^pijt,^. notice .nujBt be.anne^ad, and ' 
tl»(5,|((,jiqjji^\]?ie .sept tp the London,. *gwt,. with, a ; 
r^ij^^,f:^^t,,^,.ffill,B)OYeit: h«;ihugt. receive' it b*.,,, 
fo^.thip ^^the tepain wlfich.it is to.be' moved, - 
biij^^gfcpUjfS^rt.is^^wayfl.bpst.ta.witd it as- sooa us ., 

P^iipgpEietteivedth^.fleqlain^cn and affidcurit, the' 
ign^l'^ nwp ift, wd. ;tl*e coipt^y Wtflrney should 
QtWEatand, , tp^ ' .ftn. .uqteanmoe .may be eotefed at '- 
anv time .)fp, to ^d i iacludiog the ^h day after the 
end of .tJbK,t^np,;:^,tJiat until afier that time the 
coqi)^ fflitoToef must never expect to hear whether 



m the Appen 



tbeve IS m smfemnoc^ «r wfcothn r h» hm fbtriMi 
judgmaH. 

It.aoiiiftiinm Immfms, lix>m some eauae w other, 
that an ^ectnttoiil whidi haa been pioperlj served m 
mitmmAbkiiu^tvmnmt after Uie service, mkiwmh 
tioned in the notice to appemx Ini^Kdi. a^disftabiMll 
ejedment need not be serired^bulk tbav<<Mii&.wJiidi haa 
.been served xna^r he moved tot the ordinaijr way in the 
foUowing tenn^ only in that case it m.tmWisag^ iriwi 
the rule for judgment has been obtained^ ta same a 
oc^y of it on the teoant^ and the original vittii an 
affidavit of the servioiB^ owst laa ratonadite the agwili 

If the attorney te the laaaor irf the j^nlintiff hear 
that he has obtained jadgnient». he, tbap» if pniaMSigj', 
jcupneMtR his agent to mad a wiit of poii a c aai o tt,,Af 
these is no taxation of ooat&> aa thai oosta.Sn thia.aaea 
aro not recovered kk tUa aatifiii* bat m^A.^Ostm^ 
wod^ mr. in aa action for neaiie pro&bH aa ^ br 
afterwards explained. 

JS, however, judgniasMt be^ not obtoMed,, but>4lif 
tanaati or his laadlieiNl, appear, plead, and^eiito mii 
Ab oonaantnile* all (^whidtare done sinuUaaiO^aigf^ 
the country attorney, on being informed, of tUst by 
his agent,, nuaat oonaider whadief he will fp Ux trial; 
if he determine to do ao, he has only to iBetnifiti Us 
agent to give notion of trials and be will do sow md 
ai^ a copy of the iasiie ; and,, wi being instarneted ii) 
that effects will s^id the SBoiDird» eoneent mite^ (wUdb 
mnst be in Court at the trial^ And any. BuiqMpas 
wliieh may be wanted. 

It is to be observed, that ^re are aerer ai^ 
n>ecial pleadiqgs in ejeetmeni^ the plea ia dlvaagfa 
tne same, tfiz, we general issue, not guilty ; so- tibat 
in this aetioui the eonntry attorney baa. never any 
trouble witb special {deadinga^ 

The observatioaa fonaei^ made aa to pgefMaratjaw 
.fiir trials i^ply also to tlua action,, and tbmfare vead 
not be repeated here, eaeept that t^ brief wffl. bqgpi 
in this fomu 



Betireea John Do^ on the ikniae of 

t ttid' 

Bdwiii fdnl; de&nikiii. 
Ma£ htboiaiiapoi Pkinljff. 

.|l»u^4xf '-^-^^ frend, r^'*^ Wffl. IV. 

Pknu • CteiMFBl' kMie, not goilt^* 
- • > WberettpiMi kme is loined. 

lloBMtiiiMs it t»w happen that «fter an qeotment 
bib be«riK»i"ec^ thetenant wfll not eite np tibie pos- 
seHion'^f'die premises tiU the time he can he turned 
ant bjf'a <writ of possession^ and that he will appear 
to ihi^ aotien^ in <nder to ohtain that time ; where 
this is the case, both parties may agree, for die pnr- 
p6te^:^df bavin^'expense, tliat a cognovit shall be 
^glprenf luvd- acobpted, eoiH»ining a clause staying 
jndgmc^iand execntion to the time agreed on. A 
plamliff^b ateotney should never accept this cognovit 
until tbe^teiiaixt has appeared and entered into the 
ootninDii><€on8ent7ule, for until he has done so he is 
iMt defendant in the action, the consent rule being 
ihiut'wbil^' constitutes him defendant. This being 
doite) a eognovit seems% an advantageous mode of 
settibig'the' matter, as it enables tile lessor of the 
plaintifp to recover his costs of the action against the 
defendattfcby.the common execution of fi. fa. or ca. sa., 
instead of being obliged to resort to an action for 
mesne profits in oider to recover them (c). 

Hie same result may be obtained vnthout bringing 
an ejectment at all ; for if the tenant agree to give 
'«p'pii6sen|ioii «t ai certain specified time, to the party 
*intending(to bnag theejeotmient, the tenant may, 
insl^ of- driving th« otner party to incur the ex- 

(c) See the Fonn of such a Cognovit, Appendix, sect. 28. 
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pense of serving and moying an ejectment, and of 
putting himself to the expense of appearing and en- 
tering into the consent rule, execute a warrant of 
attorney to confess afju^^ppqVipf ^ectment ; and this 
is a very convenient course in all agreements for 
givi]ig4i^)]fo^s^i$^imAof|^f^Mi^^t^li Ip^kB^^me, 
as vdthout it the tenant may-refuse to give up posses- 
sion, pursuant to his agreement, and then driye the 

of attQwey J^V|e,h9rii trtt¥%oflW.*S^j^<*^^^ 
powpr^fi^. >Aajtffdiie^]naai]MV-«fneis«0Olim^t^(ev^ 
innt'O^ attorney;- sed p6^, ^'Chiipv'>XIV0-~8?jn£b'jrj'>onl 

. • dti) Scibj &e FoEia of such /Wairatttiitf^ Afttoaliej;.ibi4g[){i(Si^ 
Bect«t29* " •'••■: , .! , '.r ^i '!>>-,a ,T w^n — <;2niJja904jT^ 

(r- .• -s, -".■• ■.,-i'} - f| r, 'ii'v o<{f>J II MiW — siulBlZ 

M ••'• «.*•-, uii.ji,! { .t J-/ Ml i)iu ij'xl// — Jnam^hiil. ml 

l;".> ' '.".'.• .>/ri).t +norfti')'jj'i 'to gnoiiOB Ub kI 
'. • ,Mi 1 . .. r..;'ii -^.u) /K>n ''^iinfj'jsomq orf) tinansl 
f.'<.' . ' »i •< < ji;, 'I'fhli t mI ; tj/o be.tnioq Y^*^^*^^ 
, .1 /■ :• •' M. ;-,.;ij So ?'Ki»; ii{ln-)iti«q -^d idt h^bh 
J.. .' '-'i;.: )i>>iii xj .1({()1)B ymn biolbflfil iJ 

.:firnf>et)DOiq 

{ (i »:iw JH/:if'>! hffil i)70lhf(ftl flOOWi 

.' '»t [.♦!., 'v>i{ iiVii'tn IriMinvH.i-iinjMOt 

I ;■ u "> ' <»l / H''^r)'in ^.iWf tiT>i -nh to f>m>l«'»i 

t.i- It '. 'c'lnitM- , I riK i>nni* ])lij<n *)d 

.•(,.• •'.•■,'. .-'1 ,)i\u* 'f'l Ii'(t.lil l)M-;i|fj}'n i'Afl 

.'•;". ' 'ii; i> '.i.. .'> • i!^ jMrwiUti !•> T ;l'nAin 

) . • 'i . )l r. .! /h j(|()t(i <ji// l./TiWiriii 

'.' , '•II J-ii!" i U 'M.'M ?'*«t() Ol U\i\\> -J 'Jfll <'f 

'' -I- (•: il i 1, )i.i .it iKMjir-riMii . l)Mi. , •(ni! 
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rn hiivnj;// !•> -ihM'j^'. . «iin his^in)) miI J oPm 'jit.;., 
lot /'lii'HiT'vriijf; '}« ui 'ihiifo') hi'Mi'j/jio'j .I'l* r ^ 

Proceedings— Odf I JGc»| f|r?..)c«^^TrIxicoQyemfiiefTenQdM 
by the Act — Object of the Act — ^Where the Act applicable — 
*~imere"not'^^Demanc[ of Possession — Requisites of Affidayit 
^'^MP^cigiMiQgartO'd^afai'Seeiaffy from' Tenant^^ubseqnent 
Proceedings — How Tenant is to enter into the Recognixancea 
—On 1 Will. IV. c. 70— Privilege of Landlord under this 
Statute — ^When Case wtihin it — Time for proceeding —Form 
of Declaration — Requisites of Affidavit — Time for moving 
for Judgment — ^W^en and how Landlord to recover Mesne 
Profits in the Ejectment. 

In all actions of ejectment between landlord and 
tenant^ the proceedings may take place in the manner 
already pointed out ; but there are some cases pro- 
vided for by particular acts of parUament, in which 
a landlord may adopt a more advantageous mode of 
proceeding. 

On Stat, 4, Geo, II. c, 28. — Formerly in cases be- 
tween landlord and tenant, when a right of re-entry 
for non-payment of rent accrued to the landlord, a 
demand of the rent was necessary to be made before 
be could bring an ejectment: and great precision 
was required about the time, the place, and the 
manner of making the demand ; and even when the 
demand was properly made, and the landlord had 
recovered possession by ejectment, he was always 
liable to uncertainty in the possession, for it was open 
to the tenant to offer him a compensation at any 
tune, and thereupon to file a bill in equity for re- 
lief, all which was found exceedingly inconvenient ; 
but by the statute 4 Geo. II. c. 28, it was enacted. 
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'^Thatin dl ixuses between k&dlord ttid tcfniali^ is 
oUtm as it sllsll happen ihai one half jnear's'remislMli 
be in arrettr, and tibe landlord or lessor to ivhoni'^te 
same is due hath i^tiyiMrttfieMenterforliieiion* 
payment thereof^ snoh kndloid'or iMsor i^bafifSMi 
maT, without way "fOfrtuA ttelniftfld mr 'fiHSStr^yHRiv^t 
a aeclaration in ejectment for the reccwsff off Hi^ 
demised premises; or in casct ^e ittUne eimndtl be 
legally served, or no tcaaant be iii wkaA fom^sakoi^ 
Has premises^ then to $£Eai the^aamie 'Upen thci^dboor 
ei any d^nised -messuage'; op^in «ease saeh '^s^eolauttt 
siMdl not be for i^t Tedotery og wu y >i iiesitagej^tiiBn 
upon some notorioos place of the laiids> tensfneuta, «r 
hereditaments comprised in saeh declarafioii ixs ^^fse^ 
menty and such affixing shall bedeemed kgst sertice 
thereof; whioh serrioe orafixm^ such de«lftihriBOii 
in fjectment shall stand in the phiGe asA *st0Bd«<of > a 
demand and re-entry. And in "ease of 'jn^^gnMut 
against the casual ejedtor, or n6n-'suit ftirtnot'Caili 
fessing lease, entry, and ouster, it shall be made iA 
appear to the Coort where the said suit is depen&^ 
by affidavit, or be proved upon the trial, li^me^the 
defendant appears, that half a year's reilt <was itee 
before the said deelaration was served, iiikdlh^ as 
sufficient distiess was to be foond^on'the ikmmei 
premises countervailing the arrears then tttte; and 
that the lessor or lessors in ejeetntent had pov^r-to 
le-enter, then and in every snch case' the lessMnr'SV 
lessors in ejeetment 'idiafi recover juc^^menft and es^ 
eeution in the same manner as if iAm vent in 'anrew 
had been legaliy demanded and a re^^entry made.'' 
The statute then enacts, that after exeseumm 'Hieie 
shall be no teHef at law or in equity, mdess the Kflfl 
and arrears,^ with full costs, are paid, or the bffi m 
equity ffied within six calendar laoate after -An 
execution has been executed. 

Where proceedings are intended to betadten mder 
this statute, it is necessary to nrnke a careftd s ca w di 
over the premises to ascertain that there is no soffi- 
dent distress, as that fact mnst aft;eihimrds be proved 



tfttihe'trU. Tfa»86tt^»witbeiBade«Aerthemit 
has aecxaed doe, ^ad hekm thedtd«ratun inject- 
awnt 18 served.. If the tenaat oAeeal his fkiopertj 
ffteilite to permit tbe wtiaA, tluA weald supersede 
the neefinify <^ it, iiir>iii that oaee, in the words of 
fhe act,, no ^iuffioieiit dietniBs coidd be faimd upon 
Aepferaases^ 

The deelsmtioii wsD^be in the usual form, -and the 
demise most he laid on er after the day whea the 
teafch -has thean. madb, aifd no sufficient distcess 
immdt and -an or before the day tihe deelaratbn is 
avvcd. il^ie seamh and tin service may, howerei^ 
he cm the •sazae day, and m that ease the demise 
oust he laid on that day. 

IW de<;kmtion mad ndtiee should be served in the 
aausiL wa^n, if it can be done : but if a legal aerruie 
caaBot be effected, or no tenant he i& aetaal possefr- 
aan of the premises, the service may be by affixii^ 
the declaration on the door of the hcmse, or if there 
he .no house, then on some notorious part of the 
hvML 

•Aa^ affidavit -must then be made, stating the ser^ 
Tiae aa it took place ; if by affixing, let it state that 
no other legal semee could he made, also that h^ 
a year's nrnt was in araear before the dedaration 
was sewed, and that no sufficient distress was to be 
fimad on the demised premises comiteTvailiBg the 
SRvavs due, and that the lessor or lessors had poww 
la re-enter. The dechnstioa and affidavit must then 
he sent to the London agent, and he will move for 
judgment in the usual way. The proceedings are 
afterwards ^e same as in other cases, except that on 
&e trial the lessor of the plaintiff must be prepared 
to prore that before the declaration waiJ'Wved there 
w» no sufficient distress to be found on the pre- 
mises (a). 

On 1 Geo, IV, c, 87. — Where a tenancy had ex- 
piftd, it was considered a hardship that a tenant had 
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(0>S«e Eorm ol the Affidavit in the Appendix, seet. 30. 
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it in his power to put bis landlord to the expense of 
bringing an ejectment and taking it to triid, befeie 
be could obtain possession of tbe premises ; and etm 
after tbe cause bad been tried, (tbe act enabfing a 
judge to grant speedy execution not baling been 
passed at tbe time now spoken of,) tbe umdlotd 
could not obtain possession tiU after tbe fiftb day of 
tbe term next after tbe trial. Witb a view to remeij 
this inconvenience, tbe statute of 1 Geo. IV. c. 87, 
was passed, and tbis statute bad a twofold object : 
1st. To compel tbe tenant, before be was allowed to 
defend the action, to give security to the landlord for 
tbe damages and costs to be recovered in case tbe 
landlord should succeed. 2ndly. To give tbe land- 
lord, after he bad succeeded, tbe power of immedi- 
ately signing judgment and obtaining possession of 
tbe premises recovered. 

It is not tboi]^bt necessary to xnaert tbe sections 
of the statute here, as the following observations and 
directions will enable tbe attorney, when be deter- 
mhies to proceed under tbis statute, to do all that is 
necessary ; but caution should be used in proceeding 
under it, for if the landlord fail in the action tbe 
tenant will be entitled to double costs. 

This statute is only applicable to cases between 
landlord and tenant, where the tenant holds under a 
lease, or agreement in wHHng, for any term or num- 
ber of years certain, or from year to year ; and where 
the term or interest baa expired, or been determined 
by regular notice to quit, given either by tbe land- 
lord or tenant; and where the tenant, or any one 
holding or claiming by or under him, has refused to 
deliver possession, after a demand in writing, signed 
by the landftrd or bis agent, has been served per- 
sonally upon or left at the dwelling-bouse or usual 
place of abode of the tenant, or the person so claim- 
ing or holding by or under him. 

Unless the case is strictly within the above descrip- 
tion, proceedings cannot be taken under this statute ; 
and, therefore, where the tenant holds by parol, or 



jjljg^ef^ qij^t, pr Jt^e expiration of the tenn, the l^d- 
loi^ jgarijipl^ jyocee J, ^miaer this stati^. 



^y. jj^jjy^^'e.proc^dings are to be taken under this 
Qtatui^,^ ilLe,,£rst, timig. to be done i^ to prepare a 
jgj^^ai Q^msad of possesaiiou ^om the tenant or 
jsGB^ holding under him, the iorm. pf which may 
MB ttft giren in tie Appendix, sect., 31. This de- 
jnand, must be signed by the landlord or his ag^it, 
^ff^.,& duplicate ^ it.must /(>e kept; the demand, 
i^tGT being, examined with the 4up]ipate, must then 
b^; W^^ on the tenant or persoj^ holding under 
rjums. or lefl at his dwelling-*hpi^se. or usual place of 
Abpae; the declaiatipn in. ejectment must then be 
prepared, ^hich is precisely the same as in other 
ease^ (ii\»,dQwu.to .the. tenant's name, the only dif- 
ference being in the notice (c) at the. foot of it, which 
must^ he» ta.a||)ea]r op,ib^. .Qrst day of the term next 
after tibadedaration is. se^ed ; the declaration must 
tben he served in the usu^ w^. 

The usual affida'rit of service of the declaration 
must jQien be ixiade : but besi^s this, there must be 
an affiodYit of the 4ue. execution of the lease or 
agreement under which the tenant holds the pre- 
iinses, 9r a counterpa^l; or dupHcate thereof, and the 
lease or agreement or coiu^terpart or dupUpate mast 
not be annexed to the affidavit, but must be merely 
referred to ; and it must be exhibited to the deponent 
when he swears the affidavit, and an exhibit must be 
written, on it and signed by the commissioner before 
whom the affidavit is sworn; and it must be also 
stated on affidavit, that the premises have been i^c- 
tually enjoyed under such lease or agreement, and 
that the interest of the tenant has expired, either by 
the term having expired, or by regular notice to quit. 
It must also be stated on affidavit, that the demand 
in writing, signed by the landlord or his agent, has 

(b) See the Form in the Appendix, sect. 26. 

(c) The Form of this Notice is given in the Appendix, sect. 32. 

H 
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been made and served upon the tenant or personr 
holding nnder him, or left at his dwelling'^house or 
usual place of abode (</). 

This having been done^ the dedaration and affi- 
davits, and also the lease or agreement under vrhich 
the tenant held, and on which the exhibit is vmtten, 
must be sent to the London agent before, or very 
early in the term, and he will instruct counsel to 
move for, and will obtain a rule calling on the tenant 
to show cause why, upon being made defendant, 
instead of the casual ejector, besides entering into 
the common comsent rule, and giving the usual un- 
dertaking, he should not undertime, in case a verdict 
should pass for the plaintiff, to give him judgment, 
to be entered up of the preceding term, against the 
real defendant ; and why he should not enter into a 
recognizance, by himself and two sufficient sureties, 
in a reasonable sum, conditioned to pay the costs 
and damages which shaU be recovered by the plaintift 
pursuant to the statute. This rule the agent wiU 
send to the country attorney, who on receipt of it 
must serve a copy of it on the tenant or person 
holding, or at his dwelling-house on some inmate 
thereof : and he must then make an affidavit of the 
service, and return the original rule with the affi- 
davit of service to his agent ; the agent vnll then in- 
struct counsel to make the rule absolute, which will 
be done, unless the tenant should appear, and show 
sufficient cause against it. "When the rale absolute 
is obtained, the ^ent should send it dovm, and the 
country attorney should serve a copy of it on the 
tenant or person holding. If he do not, vrith two 
sufficient sureties, enter into and file the recogni- 
zance, in due ' time, (which time, and the amount of 
the recognizance, is fixed by the Court and men- 
tioned in the rule,) he will not be allowed to de- 
fied ; but the landlord will in due time obtain judg- 
ment and possession in the same manner as in othat 

(d) A Form of this Affidavit is given in the Appendix, sect. 33. 
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cam wlwne tbe dof^Klaiit does mt appear. ]^ 
bswever^ the reeo^uzaiice be entered into, aod filed 
la due time, tibe plai&tiff's agent will send the nameft 
c^the snretiee; if the^ be found inanfficteut, affi- 
dandiss should be madc^ aa where bail is> opposed^ 
and smA to die ug&at ; but if the sureti^ be aufiiT 
eieot^ the defisndant appear^ and the cauae proceeds 
txi trial aa in> the ease of other, ejectmanta ; only if 
the plaintiff succeed, he is entitled immediately- aftec 
die* trial to ngn judgment, and taK his costs, and 
iaane execution, both to have possession, of the hmd 

It may be hese obaen^ed^ that if it become neoes* 
amy to proceed against the sureties, no proceedings 
mnst be oeonmoiced against them till the expiralaon 
of six montfas; afteu poaaessioiL of the land has-been 
Obtained; 

That an iM^mey who is oonoesned for a defen- 
dteit may know how to entev into the Feco^nzanG% 
a form of it^ and of the affidoidts to be made on the 
occasion, are given in the Appendix, sect. 34. The 
iBcognizance is to be entered into before a commia- 
flionei! for taking bail, and when it is dene the docu- 
ments, must be sent to the d^endant's town ag^nt, 
SQ that he may be able to file them and ^tc notice 
to the other side within the time mentioned in the 
nile. 

On 1 Will, IF. c, 70k — From what has been said 
it will be perceived that the statute 1 Geo. IV. c. 87 
makes no difference as to the Ume when an ejectr 
ment by a landlord against his tenant is to be brought 
and served ; the pecuUar privileges which a landlord 
has in respect of the time of bringing his ejectment^ 
is given to him by the statute 1 Will. lY. c. 70, ss. 
3^ and 37. 

Before this act was passed, if the tenancy expired 
or tiie right of entry accrued on or after the first 
day of Salary Term, or on or after the first day of 
Tnnity Term, there was no possibility of trying the 
eanse at the following assizes ; in the first case, it 

H 2 
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could not be tried t81 the following summer asaasoes, 
and in the latter case not till the following spring 
assizes. The reason of this, it will be observed, was 
(and in all cases not within this statute it stiU is the 
ease), that it was necessary the ejectment should be 
served before the commencement of the term, and 
as the right of entry had not then accrued, of course 
the service could not be made in time. The effect 
of this was, that landlords were often kept out of 
their property by their tenants for a very long time 
after the tenancy had expired, and to remedy iMs 
the 36th and 37th sections were inserted in the above 
statute ; these sections are as follow :*— 

Sect. 36. — ^'And whereas landlords, to whom a 
right of entry into or upon any lands or heredita- 
ments may accrue during or immediately after Hi- 
lary and Trinity Terms respectively, are at presoit 
unable to prosecute ejectments against their tenants, 
so as to try the same at the assizes immediately 
ensuing, whereby much delay is occasioned in the 
recovery of the possession of lands and tenements 
wrongfully withheld by tenants against their land- 
lords : be it therefore enacted, that in all actions of 
ejectment hereafter to be brought in any of his 
Majesty's Courts at Westminster, by any landlord 
against his tenaat, or against any person claiming 
through or under such tenant, for the recovery of 
any lands or hereditaments where the tenancy shall 
expire, or the right of entry into or upon such lands 
or hereditaments shall accrue to such landlord, in or 
after Hilary or Trinity Terms respectively, it shall 
be lawful for the lessor of the plaintiff in any such 
action, at any time within ten days after such tenancy 
shall expire or right of entry accrue as aforesaid, to 
serve a declaration in ejectment, entitled of the day 
next after the day of the demise in such declaration, 
whether the same shall be in term or in vacation, 
with a notice thereunto subscribed, requiring the 
tenant or tenants in possession to appear and plead 
thereto within ten days, in the Court in which such 



Aedoa may b& brought/ and proceedings shall be 
had en such dedaratioa, and rules to plead e^tere4 
and giTeD> in such and the same mannei^ as nearly 
as may be^ as if sueh declaration had been duly 
served before the preceding term : proTided always, 
that no judgment shall be s^ned against the casual 
qector until default of: appearance and plea within 
such ten days, and that at least six dear days' notice 
of tnal sludl be given to the defendant before the 
commission day of the assizes at which such eject- 
ment is intended to be tried ; provided also, that any 
defendant in such action may, at any time before 
the trial thereof, ^PF^y ^ & judge of either of his 
Majesty's superior Courts at Westminster, by sum- 
mons, in the usual manner, for time to plead, or for 
staying or setting aside the proceedings, or for post- 
poning the trial until the next assizes ; and that it 
fllkall be lawful for the judge, in his discretion, to 
make such order in the said cause as to him shall 
seem expedient." 

Sect. 37 >• — ''And be it further enacted, that in 
making up the record of any proceedings on any 
such declaration in ejectment, it shall be lawM to 
entitle such declaration specially of the day next 
after the day of the demise therein, whether such 
day shall be in term or in vacation, and no judgment 
thereupon shall be avoided or reversed by reason only 
of such special title." 

The points to be observed, with a view to see 
whether a case is within this statute, are the follow- 
ing:— 

1st. It must be an ejectment by a landlord against 
his tenant — or Idie person holding under the tenant; 
or ckdming through him. 

2ndly. The light of entry must have accrued in 
or after Hilary Term, (and of course before the 
spring assizes,) or in or after Trinity Term, (and 
before the summer assizes,) but imder this statute it 
is unimportant how the right of entry accrued, and 
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Whether the lioldmg were iiiidei* a written (or pkral 
agreemeiit. 

No demand of possession previous to |9roeeedifig 
is necessary xmder tliis sitatute. 

It must nett be particularly observed, that Ust 
texiant or person holmng must (in a proceeding undnr 
this statute) be served with the ejectment within tcM 
di^ after the expiration df tte tenancy, or «ft^ the 
Tight of entiy accmed, and if it be not done within 
that time it is useless. 

The demise must be laid on 'some day After ^Ife 
H;enancy expired or <right of entty accrued, and it 
must be before the day on which the tenant is sei^ivd 
with the declaration. 

The declaration must be entitled 'specia% of tte 
day ne^t after the day On whidh the demise is hdcL 

A form of the declaration and notitte under tkJB 
statute is given in the Appendix, ^sect. -35 ; and in 
^fing in the dates regard must be had to the obser- 
vations which have just been made. 

It must be seih^ed like any other dedanition in 
tgectment, and an affidavit of serviee made; but 
besides the affidavit of service, there must be -iOi 
affidavit showing thait it is a ci»e between landlord 
and tenant, and when and how the right of esttf 
'accrued (e). 

The declaration and affidavit must then be sent tb 
the London agent in good time, so that heinay%e 
able to move for judgment within ten dtfys frftm the 
time of the service on the tenant; for if it be net 
moved for within that time it is too late, and tlie 
proceedings go for nothing. 

■ When the ejectment is moved, either ^e ddead- 

ant appears and then the action goes on 'to trial Ifise 

any other gectment, or he suffers ju(%ment to pass 

' against the casual ejector, and tilien a writ of pcRsses- 

sion may issue as in any other case. 

(e) A form of tbis affidavit is given in the Appendix, aeot. 86. 
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Where a defendant is served with an ejectment 
under this statute^ his attorney should take care to 
instruct his agent to appear within the ten days from 
the service, or judgment will most likely he signed 
immediately after. 

Where a plaintiff obtains a verdict in ejectment, 
the jury assess the damages, but they are in ordi- 
nary cases merelv nominal ; but by statute 1 Geo. IV. 
4L 87, s. 2, in all cases between landlord and tenant, 
the plaintiff may, after he has proved his right to 
veeover possesacin of the premises, go into evidence 
of the mesne profits from the day the tenant's in- 
terest expired down to the time of the verdict beii^ 
given, or to any previous day the landlord may fix 
vipaa, which day is to be mentioned in the verdict, 
and ^e landlord vriU then recover the mesne profits 
down to that day as damages in the ejectment. In 
order, however, to entitle me plaintiff to avail him- 
self of this, the statute requires him to prove, before 
being allowed to go into evidence of the mesne pro- 
fits, that the tenant or his attorney has been served 

, witli due notice of trial ; and care should be taken 
that it is not forgotten. 

The plaintiff taking the mesne profits as damages 
in this manner, is not prevented from afterwards 
bringing an action for mesne profits which have 
accrued subsequently to the day mentioned in the 
verdict. 

The statute 1 & 2 Vict. c. 74, provides another 
method by which landlords may proceed against 
tenants to recover possession of premises held over, 
where the amount does not exceed 20Z. nor the 
•tenant's term seven years, but as this proceeding is 
before justices and not in the superior Courts, it is 
unnecessary further to advert to it in this work ; it is 

. optional with the landlord to proceed under this 

. statute or by ^ctment. 
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CHAPTER III. 

EJECTMENT ON VACANT POSSESSION* 



Taking Possession without Action— -What not a Vacant Posses* 
sion— What is a Vacant Possession — How to proceed on a 
Vacant Possession—- Requisites of Affidavit— Statutes under 
which a Magistrate may give Possession. 

If the premises be unoccupied^ and the possession 
of them be abandoned by the party who last held 
them, and there be nothmg to prevent the person 
having the right of entry from taking peaceable and 
quiet possession, he may do so, and need not go to 
tne expense of an ejectaient ; but as in such a case 
he cannot always foresee what may happen, and as 
it is much better to avoid the possibility of a ques- 
tion of forcible entry, or the like, which any person 
may be disposed to raise, it is generally advisable to 
bring an ejectment as on a vacant possession. It 
does not, however, follow that the possession is 
vacant because a house is shut up and no one lives in 
it, or the like ; for if the party who last occupied it 
still keeps the key, and occasionally visits it or keeps 
any thing in it, or in any other manner shows that he 
exercises any dominion over it, he must be served, as 
tenant, with an ejectment in the usual way, although 
he may have discontinued to occupy it. 

But if the possession be clearly abandoned and 
vacant, and there be no person to be found who can 
be served as tenant, it vdll then be proper to take 
the necessary steps to bring an ejectment as on a 
vacant possession. These steps are the following: 
and it is necessary to premise, that where the eject- 
ment is upon a vacant possession, the plaintiff and 
defendant are real and not fictitious persons, as in 
the common ejectment. 
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The party seeking to recoyer the premises, whom 
we will call A., must take two friends with hin^ 
B. and C, who will become the plaintiff and the de- 
fendant in the propoaod ac^ipn of fjeetment ; a fourtk 
person must accompany them to see what passes, as 
an affidai«k-'0fi4b»t inU be/necess^«y.. When they 
have arriyed at the premises, A. must make the best 
oitiy he can upon them. If it be a house, the outer 
deor i»f iwhich tis locked^ he may stand . upon the 
threshold, and hold the handle of the door, or put 
his &ger in the keyhole. ELaying thus taken posses- 
sion, and while standing on die threshold, he must 
ai^-sealy and detiyer a lease, which must be a lease 
to B., the proposed plaintiff in the ejectment. Haying 
done so, he may then come from the door, and B.^ 
s&MMild take possession in like manner as A. took pos- 
session, by standing on the threshold, and holoing 
the handle of the door, &c. While he is in this 
situation, C, the proposed defendant in the eject- 
ment, should then come up and thrust B. off the 
threshold, and should then himself take possession 
in Uke manner as A. and B. had before done, ^ 
standing . on the threshold, and putting his finger in 
the keyhole, or holding the handle of the door. 
While, so doing, the person who accompanies the 
parties to see what passes, must then come up to C^ 
and serye him with a copy of the declaration in 
ejectment. In this declaration B. will be the plains 
tiff, A. the lessor of the plaintiff, and C. the defendr 
ant. The person who accompanied the three to se^ 
what passed, must then make an affidayit that he saw 
A. enter and execute the lease to B. ; that he then 
saw B. enter and C. thrust him out ; and that lu3 
served C. with the ejectment. 

This affidayit, with the lease and ejectment an- 
nexed, must be sent to the agent in London imme- 
diately, and he will obtain judgment. 

It will be obseryed, that in doing what has been 
pointed out, the party bringing the action is sup- 
posed to be present ; but it will often happen that 
he b at a distance, and consequently cannot attend 

h3 
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to do what is neoessaiy ; in that case he most mifiio- 
me some one else, by power of attoraey, to do in Ids 
name all the acts which have been described ; and 
in that case, besides sending the lease, deckntdon, 
'and affidaidt of service, &c. to the agent, the powsr 
of attorney also mnst be sent, toget^r with an affi- 
davit of its dne execution. 

Forms of the lease, the declarotioQ and nodoe, the 
affidavit of service, &c. the power of attorney, mid 
the affidavit of the due execution thereof, are given 
in the Appendix, sect. 37. - These forms are «pp^- 
cable where a power of attorney has been executed; 
but if the lessor of the plaintiff attends himself of 
course the power is unnecessary, ' and the affidavit 
«and attestation of the lease can easily be altered. 

There is an old rule of Court which forbids im 
attorney being lessee, or, in other words, plainliff in 
ejectment ; and though the reason of the role bas 
long since ceased, and the Gourts would proba% 
consider it obsolete, and refuse to aot upon it, vetas 
it is still treated as subsistii^ in some <}f the books 
of practice, it may not be amiss to notice it.; and 
therefore, in proceeding on a vacant possession, it 
will be better that the person who is to stand in the 
situation which B. has been represented in, should 
not be an attorney. 

In an ejectment on a vacant possession, tbore can 
never be any defence, and therefore that person who 
first seals a lease upon the premises, must obtun 
possession ; and any person having any claim ortitfe 
to the premises, must proceed by aotion of cqectmeDt 
in the ordinary wi^ against die person who has mm 
recovered them. 

Under certain circumstances a landlord may ob- 
tain possession of premises deserted hy his trntant, 
by application to magistrates ; but as tiiis is not a 
proceeding in either of the superior Courts, it is 
sufficient to refer to the statute under which this 
proceeding may take place ; they are 11 Greo. II.4. 
19, s. 16 ; and 57 Geo. III. c. 52. 
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CHAPTER IV. 
defendant's proceedings in ejectment. 

Vifhsa to defend as Tenants— when as Landlord — Oliject of the 
Act allowing Defence by Landlord — Particulars of Premises 
— Of defending for the whole — ^for Part — Consequences of 
improperly defending for the whole — Instructions to Agent-^ 
Consolidating Actions of Ejectment. 

Where an attorney is instructed to defend an eject- 
ment, he must obtain from his client the copy of 
■the dedaiation which has been served, and then he 
must consider, 

1st. Whether the defence is to be by the tenant 
who has been seryed, or by his landlord : and, 

2ndly. Whether the defence is to be for the whole, 
or for a portion only of the premises sought to be 
.vecovesred: and, 

Ht. K the tenant in possession, who has been 
served, be the owner of the premises or claim them 
as his own, of course this first consideration does 
oiot arise; he being the person served, and whose 
jmme is prefixed to the notice, he will defend as 
tenant ; and here it may be best to explain, once^for 
«]], that the p^^on served with an ejectment, and 
'whose name is prefixed to the notice, should never 
defend as landlord for the premises in his posses- 
aion, bnt should always defend as tenant. The 
Beason of this will be seen from considering the 
<lbject with which the statute, allowing a defence as 
landlord, was passed. Before that statute, no person 
eould defend but the tcmant in possession, the person 
who was served; it therefore often happened, that 
where that person held as tenant to somebody else, 
he refiised to defend the action, the consequence of 
which was, that his landlord lost the property with- 
out being able to help himself in any other maimer 
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than by bringing an ejectment against the person 
who had recovered it of his tenant. This was clearly 
a great hardship on the landlord ; and to remedy it 
the Act 11 Geo. II. c. 10, was passed, sect. 12 of 
which compels the tenant, mider a seyere penalty, 
to give notice to his landlord when he is served with 
an ejectment, and sect. 13 authorizes the landlord to 
defend the action, either alone or together with the 
tenant, for it did not take away the tenant's right 
also to defend, if he thought fit, for his interest 
might be valuable. From this it appears clearly 
that the object of the act was, that those only who 
had not been served with the ejectment might 
defend as landlord, and consequently no person in 
possession, who is served, needs the assistance of 
the statute ; and it should be understood, that 
whether a person defends as landlord or as tenant, 
makes no manner of difference, either in the evi- 
dence, or in any other way on the trial. These 
observations have been made to show the useless- 
ness of incurring the extra expense of defendii^ 
as landlord, which is often done where it is quite 
imnecessary. 

If the tenant in possession hold the premises 
under another, who is his landlord, and the eject- 
ment be brought by a party who seeks to deprive 
the landlord of the property, the landlord, having 
much the greatest interei^ at stake, wiU defend the 
action, and will not leave it to his tenant to defend 
it. It is true he may, with the tenant's consent, 
defend it in his tenant's name ; but a tenant will not 
generally be well advised to give such a consent, as 
it renders him liable to the costs of the action, if he 
fail, and perhaps the landlord may not afterwards be 
able or willing to indemnify him. In such a case, 
therefore, the defence should be in the name of the 
landlord. 

It will, however, sometimes happen that the 
tenant may have a long and valuable lease, more 
valuable, perhaps, than his landlord's interest in the 
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pnqierty ; and in sack a case it maj no* be pmdent 
to trost to the landlord defending* the acdon pro^- 
perlj : if this be the case> the tenant may indtmet 
nis attom^ to appear ^and * defend for Mm^ leaiving* 
the 'landlord also to* appear, and defend hj his own 
attomc^i if he' choose to do so« Or in sueh a case, 
if the lanoUord and* trauint dan agree to defend toge>* 
ther by one attoomejv they may do so ; and in sadi 
case they may both appear a^d plead, the one as 
landlord' and the^other as tenant ; bmt this is a case, 
the necessity for which is not hkely often to happen, 
for an eqnaUy effectual defence may be made in the 
name of either, as in the names of both. 

Having detenmoed whether the defence shall be 
by the Ittidlord or the tenant, or both, the next 
condderation is, whether to defend for the whole, 
or only for a portion of the property sought to be 
recovered; and on coming to this consideration, a 
difficulty will sometimes arise, from its not being 
blown with certainty what is sought to be recovered. 
If this be the case, a short affidavit should be made, 
entitled in the cause between John Doe, on the 

demise (or several demises) of (naming 

the lessor or lessors of the plaintiff), plaintiff, and 
Bichard Roe, defendant, which should state that it 
is not known vrith certainty what is sought to be 
recovered ; it should also state, if possible, how the 
difficulty arises ; and this affidavit should be sent to 
the agent, with the copy declaration, and he should 
be requested to obtain an order for particulars, with 
metes and bounds of the premises sought to be 
recovered, which particulars he will in general be 
able to obtain and send into the country. 

Where it is determined to defend for the whole 
of the premises in the possession of the person or 
persons served with the ejectment, it is only neces- 
sary to send the copy declaration to the London 
agent, and to tell him to appear for the tenant or 
tenants, or for the landlord, (taking care, in the 
hitter case, to give the landlord's name,) and the 
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agent wifl appeaa* far the premises mentioiied in Ae 
declaration, which in the case of a defence for the 
whole, is the proper winr; but, in conaideiiDg 
whether it be proper to derend for the whole or not, 
the danger to be guarded against is this. It inll 
sometimes happen, when an ejectment is brought for 
a lai^r property, that theie is in the defendant's 
possession some little field, or oonner of land, or 
some slight encroachment of little or no importimee, 
upon the land of the person who brings the eject- 
ment, and which he really has a right to; but the 
ejectment being brought for a larger property, wfaidi 
he has no right to, this little field or comer, or eo- 
oroachment, is altogether oYcriooked, and a defence 
is instructed for the whole, and the consent rule is 
consequently entered into fdr the whole ; the conse- 
quence of tms oversight is not discovered till the trial, 
and then, though the defendant succeed as to the bulk 
of the property, the plaintifiF is found -to be entitled 
to this comer of land, which was never thought of, 
and that entitles him to a verdict ; and the eooBe- 
quence is, that he is entitled to the costs of the 
•action, when, if the precaution had been taken to 
esDcept this unthought-of trifle firom the consent rule, 
the defendant would have had a verdict, and would 
have been entitled to his costs. It will^ therefbi^, 
•be seen how important it is to consider whether the 
defence is to be for the whole or not. 

If, on considering this point, it be determined to 
defend for the whole, the agent must be instmcted 
in the manner already pointed out ; but if it be de- 
termined not to defend for the whole, the agent 
should be instructed to except that £rom the oonseat 
role which is not to be dcdfended for; and for this 
purpose he should have a description of it by abut- 
tals, or, which is the more proper and usual way, he 
should be instructed to insert in the consent rule 
only that which is to be defended for, and then that 
should be described to him by abuttals. 

Having sent the proper instructions to the agent, 
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the country attorney will in general have nothing 
more to do till he hear that notice of trial has heen 
given^ and suggestions as to his preparations for trial 
have been already made. 

It will sometimes happen^ however^ that the pre- 
mises sought to berecovered, though all held under 
one and the same titl^ are in the possession of several 
tenants^ and that the lessor of the plaintiff will bring 
a separate action against each tenant; in such a 
Gtme, in order to save the ei^nse of carrying down 
so many causes for trials appearances should be 
entered to the different ejectments, and an appli- 
ca&m immediately made to a judge that they shall 
aU abide the result of the trial in one case. This 
appHcation, when made, must be on an affidavit that 
tdt die different premises are held under one title, 
and that the trial of one action will decide the right 
to the whole. If the lessor of the plaintiff can show 
no sufficient cause, a judge will make the order 
applied for, which will stay me proceedings in all the 
causes but one. This is usually (though mcorrecdy) 
called consolidating the actions. 
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CHAPTER V. 

» 

EXECUTION IH EJECTMENT, AND THE* REMEDY 

FOR COSTS. 



How to obtain Possession — How to recover Costs of a Judg- 
ment against the Casual Ejector — ^Action for Mesne Profits 
—Explanation of Object and Effect of Consent Rule — How to 
obtain Possession, where Plaintiff nonsuited for Defendant 
not confessing Lease, Entry, and Ouster — How to recover 
Costs — How when Defendant does not appear — How De* 
fendant is to obtain Costs, if he suoc^d — ^Motion for 
Attachment— Of compdling Landlord to pay Costs of 
Defence by Tenant. 

If, where an ejectment is brought, no par<y appear 
and judgment is obtained against the casual ejector, 
possession of the land is obtained by means of .a 
writ of possession, which the agent will issue on 
being requested. This writ is to be delivered to the 
under-sherifiP, or his London deputy, and a warrant 
will be sent to an officer, who, on an appointment 
being made with him, will deliver possession to the 
lessor of the plaintiff, or some person who attends 
for him. As the attorney himself sometimes attends, 
he should be aware that the premises, of which pos- 
session is to be given, must be pointed out to the 
officer ; but care must be taken not to interfere fur- 
ther with him in the execution of his duty, by giving 
him directions as to disposing of any thing found 
on the premises; for if the officer does wrong in 
following such directions, the party giving them may 
be subjecting himself to an action : all that should 
be done, is to point out to him what he is to give 
possession of, and he must, at his peril, give posses- 
sion properly. 

It has been before observed that the judgment, 
when by default, is against the casual ejector. The 
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casual ejector is generally a fictitious person, called 
Sichard Roe, and as Richard Roe is, of course, 
never to be found, the costs of the action cannot be 
obtained from him ; therefore, in this case, it would 
he useless to have a judgment for costs, and accord- 
ingly there is no such judgment ; and the only me- 
thod by which the lessor of the plaintiff can be 
reimbursed the expense of the action, is by bringing 
an action against the person who has been in posses- 
sion of the premises for mesne profits. In this action 
a compensation is recovered for the time during 
which he wrong^illy held the property, on the ground 
that he was a trespasser during all that time ; and 
the costs of the action of ejectment are recovered as 
consequential damages. This action is, therefore an 
action of trespass, and may be brought either in the 
name of John Doe, the nominal plaintiff in the eject- 
ment, or it may be brought by the lessor of the 
plaintiff in his ovm name. If it be brought in the 
name of John Doe, conmensation can only be reco- 
vered from the date of the demise in the declaration 
in ejectment ; but if brought in the name of the real 
lessor, a compensation may be recovered from the 
time his right of entry accrued. The reason why 
the action is generally brought in the name of John 
Doe is, that the evidence, if the case come to trial, is 
somewhat simpler than if it be brought in the name 
of the lessor. 

In other cases, costs in ejectment are recoverable 
by attachment ; and in order that it may be clearly 
understood how this happens, it will be proper to 
^ve some explanation of the object and effect of the 
consent rule in ejectment. 

When an gectment is served, the declaration con- 
tains the foUovnng fictions: the plaintiff's name 
(John Doe) is fictitious; the defendant's name 
(Richard Roe) is also fictitious ; the allegation that 
the lessor of the plaintiff made a lease to John Doe, 
the allegation that John Doe entered by virtue of 
tiiat lease, and the allegation that Richard Roe 
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ousted him, ane all nt ^tlte piesent di|y imaginaiy.: 
,thi8» howeyer, was not so Ibrmerty 4 the jplau^ff am 
the GSBual ajeetor -ntre both real persons; tbeie wis 
a veal lease made, the leasee made a& ent^, and the 
casual ejector aetuallY ousted ihim>; and 4is these 
things wiie stated iu^e decla»ti<ni, it .^m rm» 
sary to profe them at the tml: Ih^ mere all done 
in precisely i;he same maainer as is doue at the 
present day, where an ejectment is brought on 
a vacant possession, as has been described in the 
last chapter but one, the only other circumstanae 
being, that the premiseii, instead x>£ being shut 1^ 
were actually inhabited or occupied by the peroon 
who was nought to be 'turned out : this person would 
see what went on ; and as he who would oiact the 
part of casual i^ector would have been ejected Iw 
the lessor of the plaintiff, the tenant Icnew very wdl 
that he would not defend the:action, but would su&r 
judgment to pass against him^: he .also knew, that 
unless some «tep w^re ta]»m, a writ of possession 
would issue on such judgment, and he would be 
turned out of possession of the ,premises. What 
the tenant did was, to apply to the Couit in which 
the action was brought, to permit him to beisubsti- 
tuted as defendant in the action, instead of the casml 
ejector. The Court, knowmg vmy well that the 
casual ejector would not defend, gave the tenant the 
permission he asked for, and by a rule of Coast 
ordered the name of the tenant to be substituted 
for that of the casual ejector. This put him in a 
situation to defend his title; but ^as ke had not 
ousted the plaintiff, this substitution Tendered iiie 
plaintiff's proof of the ouster defective, and thes9- 
fore the Court imposed the condition in the rale, 
that the tenant should on the trial admit ^ ouster, 
so that the plaintiff might not be prejudiced by the 
substitution. This rule of Court is the or^in of 
the consent nde. It will be observed, that whffli the 
tenant was so made defendant, the plaintiff was still 
a real person, of whom the defendant might reeovsr 
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Ins Gosts, if lie succeeded. There urere also a real 
base and entry pnyved on the tiiaL In thne^ how^ 
met, it ms seen that the lease, the entiy, and the 
•ouster were mere forms, and were troublesome and 
.eaqjensite, both in the acting and in proving them 
on the trial ; and that the going through these forma 
•and proving them, was of no benefit to the defen- 
dant.; the Court, therefore, began to impose it as 
SDotheroondition on the tenant, before th^ allowed 
liim to be sidi^toted as defendant, that he should 
juhmt en the trial the making of the lease, and the 
plaintiff 's entry under it, as well as the ouster or 
taming out. This did not affect what had always 
been vnd still is the veal question in the action, vvg, 
fte lessor's title to .make the lease. "When this be- 
:same tiie praetiee, it was seen that as the tenant 
eottld not desxy the lease, entry, and ouster, they 
might be safefy dispensed with, imd parties bringing 
'^eetments hegBm. to ondt these forma altogether^ 
-Old iktea tke name of the casual ejector became fio- 
ittioQs ; but asthe defendant was entitled to his costs 
'against the phdntiff if he snceeeded, the plaintiff 
continued to be a real person. As, however, there 
was then no actual lease and entiy, the defendant had 
very often no means of knowing who the plaintiff 
was, anditgiadua% became the practice to name a 
Petitions plaintiff^ out as in that case there was no 
one agadnst whom the defendant oould recover his 
coats, if lie succeeded, it was found to be an evil for 
which it became necessary the Court should provide 
a Temedy ; and as the lessor of the plaintiff was the 
person rraHy interested in and bringing the action, 
it was thoi:^t more sensible to midke him directhr 
responsible for the costs, and the means by which 
thiB was effected were, by requiring him, before he 
WHS allowed to proceed with the action, to consent 
to arule bemg made, ordering him to pay to the de- 
fendant ihe costs of the action, in case he successiulfy 
delended it, and when this became the pmctioe of 
Hie Comt, there being no longer any object in 
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having a real person as plamtiff, a real person waft 
never named: it this round oonyenient that tins 
consent of the lessor should be embodied in the 
same rule which contained the consent or under- 
taking of the defendant^ to confess the lease, entry^ 
and ouster. 

If the defendant appeared on the trial, and con- 
fessed the lease, entry and ouster, in pursuance of 
his undertaking, the question of the tide was tried; 
and if the plaintiff succeeded, he had a judgment 
against the defendant, under which he recovered 
possession, and he also recovered his costs bj the 
usual writs of execution : but it sometimes happened 
that the defendant, although he had undertaken to 
confess lease, entry, and ouster, did not fulfil Mb 
undertaking, and &d not appear at all on the trial: 
when this happened, the plaintifF, not being able to 
prove a real lease, entry, and ouster, and there being 
no admission of them, was necessarily nonsuited; 
but as the defendant's undertaking had been a con- 
dition precedent to his being admitted to defend, 
such aomission became null and void, and the action 
against the casual ejector revived and stood in the 
same position as before the defendant was admitted 
to de^nd ; this being so, the plaintifp obtained judg- 
ment against the casual ejector, and issued a writ of 
possession, under which he obtained possession of 
the premises ; but he had incurred the costs of going 
to trial in the action, and as there was no judgnoent 
.agdnst the defendant, there were no means in that 
action of recovering the costs against him. When 
this inconvenience was discovered, the remedy pro- 
vided was by requiring the defendant before his 
name was permitted to be substituted as defendant 
for that of the casual ejector, to consent that in case 
the plaintiff were nonsuited for want of the defendant 
confessing lease, entry, and ouster, he, the defendant, 
would pay the plaintiff's costs; and this consent 
was also embodied in the rule which has been men- 
tioned. This rule, from its being founded on the 



coBsent of both parties to pay costs in certain cases, 
obtained the name of the consent rule ; and as these 
consents were in the rule put into the shape of an 
order of the Court, that the parties should pay the 
costs in the eveots specified, when either of these 
events happened, it was a disobedience of the rule 
of Court for the party against whom the event hap- 
pened to refiise or neglect to pay the costs when re- 
quested ; and such disobedience was a contempt of 
die Court, for which an attachment might be issued, 
and so the costs recovered. And this is the chief 
object and effect of the consent rule at the present 
day (a). It has been thought not improper to pre- 
mise thus much, that the operation of the consent 
rule on the costs in actions of ejectment, where a 
defaidant has appeared, may be more clearly under- 
stood. 

If a defendant have appeared to an ejectment, and 
the cause go on to trial and the plaintiff succeed, he 
either succeeds in consequence of the defendant not 
appearing at the trial, in which case the plaintiff is 
nonsuited because the defendant does not confess 
lease, entry, and ouster, or the defendant appears at 
the trial and the plaintiff obtains a verdict. If the 
plaintiff is nonsuited in consequence of the defendant 
not confessing lease, entry, and ouster, the Court 
orders a jud^ent to be signed against the casual 
ejector, and a writ of possession issues upon that 
judgment ; and in that case the plaintiff cannot have 
execution for his costs, but must get them taxed and 
the amount marked on the consent rule, (which 
amount so marked is called the allocatur,) and a copy 
of the consent rule and allocatur must then be served 
on the defendant ; and the original rule and allocatur 
must at the same time be shown to him, and the 



(a) Another object of the consent rule is, that the defendant 
may specify what premises he defends for, and admit his posses- 
non (tf them at the time he was served with the ejectment, so as 
to relieve the plaintiff from proof of such possession on the trial. 



168 EXECUTION IX EJECTMENT^ &C. 

such a case it is obvious that where a party has 

brought an ejectment and succeeded, he would be 

greatly prejudiced by the landlord having defended 

in the name of the tenant.. In such a case, however, 

if it can be made to appear to the Court on affidavit, 

that the defence which was made to the action was 

really at the expense wad for the benefit of the kad- 

Jord, though in the name of the tenant, and that tlie 

tenant had uq such interest. in the premises as was 

likely to induce him to undertake the defence of an 

ejectment, which defence, if successfol, was to be 

greatly beneficial to his landlord and very slightly 

so to him, — if, in short, it can be made to appear that 

the defence was really the deface of the landlord 

and not of the tenant,— the Court will make a rule 

ordering the landlord to pay tl^e costs of the action 

to the lessor of the plaintiff {d), -. Wh^e §ug]i a.case 

occurs, and it is intended to apply to, the,. Court to 

compel the landlord to pay the co^t^ th^j ^ojM 

he first taxed in the usual way, b^t exe^cuijoOy^oij^t 

not to be issued against the tenant, ana nrp^ J;axed 

the amoimt should be demanded, of . th^^J|i|dlQrd 

before the application to the Court ^s^j]9^ci^j^^f()| if 

this demand be neglected, the Court y^ Hfit.me 

the costs of the motion, which they wiU w||^,.i|j^J^s 

been made. If the rule that the %)dlbmjbfl^'tbe 

costs of the action and the costs of the molipnbe 

made absolute, the costs of the motion must be 

taxed and the allocatur given on the rule. If not 

then paid, the same proceedings must be taken, to 

obtain an attachment for disobedience pf the rule or 

a rule for payment of the money as have been alreiify 

described with respect to the consent rule, jfSee 

pages 165 and 166.) 

■ 

(d) Thrustout d. Jones v. Shenton, 10 B. &C.llO;Jked. 
Masters v. Orayt 10 B. & C. 615. 
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CHAPTER VI. 



avowant's procsjcdings in replevin. 



Beculiarity of the Action of Replefvin — Avowant's Proceedings 
if Plaint not entered in County Court — RemoYBl of the 
Cause — Instructions to Agent — How to compel Plaintiff 
to declare — ^Non-Pros — Avowry — Proceedings to Trial — 
Taking down the Record — Judgment — Double Costs. 

An action of replevin generally arises out of a dis- 
tress, wbich may be either for rent^ damage feasant, > 
for a rent-chai^, a heriot, or some other demand 
at duty withheld, to which the remedy by distress is 
applicable. In this action the person distrained upon 
seeks to recover damages for an illegal taking of 
his property ; but before bringing the action, he has 
aheady obtained his property luick again, without 
rendeaEing to the party who distrained the duty or 
demand in remct of which the distress was made ; 
and tiie peeohaxity of this action is, that the party 
complained of, on avowing or acknowledging the 
taki^ justifies it, and seelra to recover, in the same 
action, damages for being delayed in his remedy by 
the plasntaff having replevied the distress ; he also 
seeks to have the (£stress tetumed to him, and so to 
be put in the same situation he was in before the 
plamtiff replevied ; and where the distress was for 
rent, he generally seeks to recover the rent itself; so 
that in the great majority of cases, the defendant, or, 
as he is called, the avowant, is the party whose inte- 
rest it is to prosecute the action, for he has something 
substantial to recover ; but all that the plaintiff has 
to recov^^are damages for the temporary taking of . 
his property, which are generally nominal ; for though 
four guineas are the damages a plaintiff usually re- 
covers when he succeeds, this will only reimburse 

I 
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iam the expense of reple^yiog, and is not an object 
worth pursuing «t any xisk. The avowant bong 
therefore in -the nai^ority of cases the party who 
presses on the action, his proceedings will be nadoed 
first. 

The distress hsiving been made, and the person 
distrained upon haring r^lefied^ and given a re- 
plevin-bond to the shsr^/ he is bound to enter hia 
plaint' at the nest Countif G9»^ If he fmk to, Ait. 
this, the partrtnaking'thei'dislreBs nuiy take ai»aa> 
sigoment of me r^jAmn. bondj and. proceed aflrinat 
the parties who have entered into.it:; orif this^dteoff 
have taken no bond, or it be found that he has taken 
iaauffifiient auieties-^that is, if the tpofsona yAxK have 
entered into the bond are so oleaify iwmflfeimrt .that 
the^ieriff with reasonable diygtoce, mi^^uiye heOB- 
aware of it, the sheiiff is liable to an aetionf forhis 
negligenoe» at the suit of the paHy.wbo oiaSe'/lte 
dtstressr 

If, however^ the jplainti£Pl dulj enter; Imiflm^Mt 
the Coimij Court, it wiU,. in, general^. benadvis^ila 
for the party who made the. dtt[ti)esa{(who thon^be^ 
ownes defendant) to remo?fe, the caose iniiie mifriof 
the superior Courts innnediatelj ( fbsiif .thiA he- nut 
done tne plaintiff may probably go ,(m with jthft- csKias 
in th^ County Court for some tsme^ aad/itken^fiifttrr 
considendsle delay and expesee, may himself f CMS t f 
the^eanse for the sake of fiuther dday.^ Tapmeat- 
^s the defendant should in general remove it hiln^* 
self as soon as the plaint has been entered^ 
* With 'this Tiew his attorney should iwrite tOk,.hiB. 
agent tfer a writ of reeordan /ackit loquelamr^stp.aB 
it is always called, a re^/a^ lo., and the.inatmotiotts 
liie agent will require will be the fdlowing'^'~' 

The names of the plaintiff and drfendiuit^ and the 
county in which the plaint is levied, {which is. alwajv 
thie same as that in which the distress was «iadey).at 
the instance of which party the, writ is to be isam* 
the superior Court in which the action' is intended to 
be carried on^ and the day on which the next Com^ 



Gevftt will be fafild^; pa rooeiTiiig thite i^iriiolafiiisf 
he mQ in a few^ajs'obteia and send tbe r^fiLjlo:^ 
mck it '3ha«ld tbrair be- sent ta dijQ»«iidBr«hMiff (before 
tfae-G^uat^^ CkNd^ day) 'vMx tin a to tic tioMB to bave>i|' 
read^and retamed at the Coiintj' Court. The«'atte»v 
nefy qn c^ alter ctbe Cdinity> Court daj^ masttheit' 
g^ Ihei^/rrii; aadretnnt firom tlie tuidnvsberitf, and' 
lead i1{' tO' >hk ^ag^it^ nfko^wili 'appear in the • Gour^ 
above and file tbe rttara^ and' gfve ^i£ sainatnicted) ' 
a' rale to dedave, and will send' the 'neeeesaiy notioe 
ttrtSbb to be^eer^don the plimstiffl Thtt' notkei or 
tide^' thie> de£aodimt'« attorney moat? serre on^ tfao^ 
pitttttiiff; and \k nmst take care-to serve it on the 
very day bis agent directs him to do so ; and he nnist 
tirt^ iwmti his agent that it has been served, and 
the day oi service. Having received this information, 
thfe agent will, if the plaintiff do not declare within 
f(to days after the service, sign judgment of non- 
pros. If, however, the plaintiff do declare, the de- 
rendui'ls a^nt will send a copy of the declaration, 
ani'Vi^ require instructions for the avowry (which is 
Ite indue of the defendant's answer to the plaiatiff's 
dedftra<a6n) ; these, which will consist of a statement 
4tf the eause of <lie distress, must be sent, and then 
the eaiase proceeds to issue, like any other cause ; 
the diiPerence in the practice in replevin irom that in 
other causes ansing chiefly before declaration, and 
after issue is joined. The difference in the practice 
after fesoe joined is chiefly this, that in other actions 
the plaintiff only can give notice of trial, and take 
down the record to the assizes ; but in replevin (both 
parties bein^ considered as actors, and indeed the 
defendant bemg most frequently the party prosecuting 
the action), the defendimt also may do the same 
Aing. So that in replevin it often happens that both 
parties give notice of trial, and two records aie 
brought down, and the cause is twice entered in the 
cause paper at the assizes, though, of course, if the 
trial takes place on one record, nothing is done on 
the other. The successful party will be allowed the 
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costs of his record, whether the trial have taken place 
upon it, or upon his opponent's record. 

After trial, the proceedings to judgment are the 
same as in other cases, except that where the distress 
was for rent, andi fye < plf ^4^ ^ succeeds (having 
formerly heen entitled to double costs), he is entitled 
tohayQ)4s,,cQS^Svtf^d^i^i«^ck^ii8£qM9er/^^ be 
a full and reasonable indemnity as to all costs, charges 
and expenses incurred in said about the action^ stat. 

&*&•€- Vict. ©:'^3^^.'Si-2."":"'' '^"anin-.'/l— l iwn-mrAiii'A 

Wiiefe' the^efendttft hi' rej^rijMc^ed^^Jt'is 
sometimes advis^able to issiie a particiifar writ of 
«]caputi9p^ €c41q4 a ,i*4^^f7i«Aad«nrf^»* bnlfttiis wiikBi 
aj^ei;w«xds explained* -j. ,w . .^rr r; pvifm^**!. 
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Replevin-bond — Retnming Distresl^-r^nteHof nakit-«-Jl». 

— ^for Plea$ m Bar— Pibceeoings to Xml. 

WitUN 'Oi'distv^ss^^liaB^b^eci ttiiide on a* pettjr K'bo 
determines to replevy, and he applies "ija an attorney 
to take the necessary steps for the purpose, the 
attorney must direct him to procure two sufficient 
persons, who will join him as sureties in the replevin- 
bond to the sheriff; and the attorney, that he may be 
able, if necessary, to explain to the sureties the extent 
of the liability they are incurring, should be aware 
that if the plaintiff £ul in the replevin suit, the sureties 
are liable absolutely to the extent of the penalty of 
the replevin-bond (if the rent, or damages and costs 
recovered, amount to so much), and cannot get rid 
of their liabiUty, as in the case of a bail-bond, by 
rendering the party to prison. 

Having procured sureties, apphcation should be 
made to the under-sheriff, or a person appointed for 
the purpose, to make the replevin, who, on the 
bond being executed (the penalty of which must be 
in double the value of the goods distrained, which 
value is ascertained by an appraisement on oath), 
and the fees paid^ virHl dehver the distress to the 
party from whom it was taken; this having been 
done, the attorney for the person distrained upon 
(who vnll now be called the plaintiff) must take 
care to enter the plaint at the next County Courts 
for if this be neglected, the replevin-bond will be 
forfeited. 

The plaint having been so entered, the action 
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may, if no question of title to land arise, go on in 
the Connty Court ; b\it as the practice of that Court 
does not come mthin the ohject of this wofk, it iffll 
not be touched upon here. . IPhfe cause tnay be re- 
moved into one of the'^upeHo^'Courts,' ei<ii^ 1^ 
the plaintiff or the defendat^t; ; xrhfeh It is teificmd 
by tJie dcfetidaAt, <he '^ttibflff^^*® btr^^tr^^ Wjfli 
a rule to declare, upon 'v^WA 'hi$ ;attbrii^'nftttt 
immediately send instructions fbi'' dei^^tion^ftl^ Ws 
agent, so that the rigent maybe aWt^td'lJ^fiv^^e 
declaration witHn forur days !f5rbni%e sieifWie yf"#e 
rule ; if it be impracticable to send Itfsteirtidfis <br 
t»dedarKtionitf time, the' BgentNfill Jbe^alble td* mmsi 
Vfnrther time to declare, on beittg'in1s«rtti!*rid ikj^ «#ii), 
eand informed of the imme of thc'caufte,^ th^*^B(»frt 
iihitoi'whiobit isi removed, add tbe^imtnei^fth^^efe^- 
'iatift^stLondon: agent, all 'Tfhioh' will appear Amn'^e 
^^yule^senned'on the phuHfiff. 

If, however, the plaue^tiifPs attorney thliik^^'^fi^^ 
• may obtain 9 re. fa. lo. <to^ remove^ the- teause, the ne- 
«e«8sary 'instractions for 'which hare before been 
'pointed out (at page 170) ; and if, as is^sometaiae^tiie 
' 4Ba8e, the defendant be 'desirous bf delaying the- cause, 
'it will be'pFOpei' %r theplaintifP to issue a re.*>&.'4o., 
vidthongh the dcfendaiit'ntay havetiili!«ady done iiie 
same thing, for the defendant may n^lect to»'*file'^ 
'te. fa; lo. androtom, aild soideky the plsattsHaff ;fmd 
< in %hat case the plaintiff also gets a return' to his^te. 
»ffa. lo. at the next County Court, and sends it to Us 
;agent,^ who Will take: the pfoper'steps to^oompel the 
defendant to appear. 

l^e* plaintiff's attorney then sends to his 'Bge&t 
>instruotions for deekration, 'and'^ the 'necessary^* 
'stmiotions arethe fbllowing^^ — 

1 St. The names of the plaintiff and dfefeddant. 
'2ndly. The county, parish,- and place where die 
distress was taken, and whether it were in a dwell- 
ing-house, or other building, a 'field, close,- or con- 
mon; and if a field, close, or common, its name 
shotdd be given. 



Sfdlj, A list of the articles distrajned. 

On receiying these instroctions, the plaiutiff's 
agent will g^ the declaration prepared and de- 
Iwered; and. when ..Ijie defendant has delivered his 
ai^owry or fusowties, the agent mil send the plain- 
tifTs attorn^ in the coiXntrj a copy of the declaration 
and aTOWiii^r and mil then reqmre instructions for 
pleas ia,b^; (the> plaintiff's answer to the defendant's 
avoviry, is -called a^^plea in har). These instructions 
.vmat'^'abQW'thQ grpiund on which the plaintiff con- 
^taoda that. the cl^&octflnt had no x^t.to distrain as 
lie .did ; and when se^t, the phdntiff's agent will get 
pleas in har prepared'uid delivered ; the cause then 
goes on like. any other, till issue he joined. When 
4ssiifriflr jained» either party may give notice of trials 
anid.4akeidpwin,the.iec9i(d, as before explained,. 
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-'.!>: ."J- .1 ..'.'. "[ /••\v'*i-'A ll'Jlll 'to JfJ'>tZ'i tail l>'lo- 

Execution wti'er^ mM^oiM^j'^^^i^mili l^^mUt 

takes Judgment on the Statute 17 Car. Il'JbJq^P^^id^. 

^^iil^ on R^ler^ilfOtiaM«|aMHt aiib)ff<*<^AIfliei;>dl0riff]lia- 

, Writs of Execution vx Keplpvin. ..,,,... 

WtiE«LC!'a plAikitiff ifliTqitmb obtakis fxAgeteniy ht 
hftd et^cution ibf bis chmage»taiid'icMt9;Hlii pnedbsefy 
the'dame nmtiiier'ay^a pttuntifFinniy ^er eade, by 
fi;>fa., ca. sa., oi* ele^t. /.«!,: - . 

Wbere the defi^ndasit In Mple^r iti caae'&e dis«> 
t^essf ii^re for rent^ obtains judgmetit)' be may (if ht 
haV« taken judg»i«iit ibr b& teat, under staitute 17 
6ar. It. c. 7) bave exetntkm m tjie same mann^ 
iMd the plaintiff, by :fi. fk., -ea. sa;, o¥ diegit$ but if 
the plaintiff have no goods, or 'be not able to p«^ 
the damagies and eosts> t^e preferable mode of pro^ 
ceeding will be to take* an ai»igtem«it of the reple> 
.vin^bond ^om tbie sheriff, and proceed against the 
8Ui<et!ed; or the defl^ndant may fii«t issfue a & fiu 
against the ^plaintiff, and if only a portion of the 
r^nt, damaged and ^eosts (sati be levied under the fi. h*, 
Ibhe defen^t ttialy ^ooeed on the replevin-bond 
fbr the residue. < < it is the duty of the sheriff to take 
eniHcient sureties, but if 'they were sufficient (or 
indeed apparently so) when the bond was taken, 
the sheriff has done all he can be required to do, 
imd is not aiiswerable if the sureties have beceime 
insufficient since the bomd \na taken; but if the 
sureties were at the time the bond was taken insuf- 
ficient, and the sheriff, by reasonable diligence in 
making inquiries, might have known it, he is then 
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liable to an action, at the suit of the defendant in the 
replevin suit, for taking insufficient sureties, and the 
extent of his liabiHty is the amount of the penalty of 
the bond, and the i^tsLD^^die action against him. 
If the action be inUughr'Sgamst^tne sureties on the 
bond, the extent of their Uabihty is also the amount 
of the penal^'«^aS^bSid;'/JffiPtR6 'costs of the 
action against them. A&-«ction on a replevin-bond 

-fiiJliifiaihevjiX6ei^(tibttt /la^^fifMse&nitfhfive .tb^ di^^ress 
%ttS'»#%r<^¥^t^^>ad^if il>^vdhe^f >flB annuttif, ahe- 
W/'!&ti.-);^tf^ffe ?^«^nila£rt liaVJe Obtained judgment, 
he obtains his damages and cdst^ from the plaintiff, 
^ jkt'^&t^lj^. ^^^1^ ffegi^^* <b|it JPA ttbi^^ (^^^, ifi^ 

dle^^9feiid«tiMi^ ba$id(^s( bi^^dan^es and ^osts, has.^ 
obtain his annmty, heriot, &c,fta^A the,mea;QA he^hf|9 
^\ohWisias itr ist jby ji99u«^g » "wnX called a r^tamo 
ii^trndpi^imMthiewm^m^ the sheriff to restpipe to 
tlle'^d9fi^»d««itj:thev(arti<^ distraixied; if the sh^ff 
tWftriKfltoneilhespuofxioiuf^a the de^sndant holds thm 
imtiLitl^eriiiiiduiity b« p^^.or the heriot rendered, ok 
)ift|baiod[ilsr^fi ^i^fied^) but it seldpm.iocscmrs tJa^t 
^{i^i^ffioft fi^ito j^eitujaiL the actid^, aiad in th^t 
<9ii^ihortii^9fArffej^p!!»i:tQ ikhe.!writ> that the artud«« 
«(e dbig]pdi>(^ifs^ ogny^yedto places «nkEM>wn t9 
li^bvisOitfiMil' lie eaimot r^eturaathem: to the defendant :) 
^ei)itlu»>iei(t(he.cas0^ the defendant may either issue 
v^.wAi^^^\9i^ci^a^m'im4hernim^ under which the 
ftheriff^.iatliQrti^e; other iM^iclee of the plaintiff, and 
iiimf» lAiemitoi^he .4ef<^dant in Hem of those eloigned; 
tod i£'thailibe dime, th^eidell^ndimt holds those articles 
aa)lieii;iEOiildjha?te dohe the others, till the others be 
iwftumedtoifaini, ot tiUihis.ai^uity be paid, or heriot 
9Q»devtdy/9il he .be^.joth^iwise 9M;isfbedi or he may 
frf0ceedjfej^ s|pipe.;Cacw>ag9JASlt the pledges taken by 
ttu^isheriff^-on-.itheiriQpbeviii'beuag madek» and if nothing 
olnrbe;:hAd £fom< the pledges, then by scire facia(| 
againtl ihe ]S»h^ff .himself ;. or if the sheriff hav^ 
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taken insafficient pledges^ or liave taken none^-atiiD, 
then instead of proceeding by^> scire facias, an'^aiction 
on the case may be brought against the sheriff. 

If the distress^ were mt d&Uige feasant, the toAy 
thing the defendant wants execution fbr is" his -dam- 
ages and costs ; and' for ftiese Ke ina^ haVe exec^on 
by fi. fa., ca. sa., or elegit ; bnt' if the pUd^tifiT 'hate 
no property on which to levy them, the defmda^t 
may proceed by issiMng, a 'mori^^^bttKjd, 'farter- 
wards by capias in withernam, scire "faciaia^'br aibtirfoi 
against the shenff, (where the slieriff haa givieix room 
for its) in the mancner above rdir^iDted: 

Writs of fijfa,ca. sa., and elegit ittreptevki,«mifet 
be indorsed with the amouht to be le^fed'*iHn/6^er 
cases. On a'fi. fa. or elegit, the plainfiS^ wlida t^e 
execution is issued by him, is- entitled to levy the 
poundage and expense of csseoa^n; ftrntt^iarfaHe'the 
defendant issues hie fi. fa. the'Case*seeiAs-H»^b**W- 
ferent, as it is not wiiftin the ^ statute '34"4Bteo? HI. 
"c. 46, s. 5. 
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Bonoval -of .IJSattti^.liQln Infenor Coocto of Reoord»-£rom 

Courts not 'pi !^ecord~^Wluit Writs ^j^cable in each 

Cmo — Hkbeas feqrpus— when ptoper--Certiorari— when 

pioperr— What causes removed by Habeas — When Cause 

not remotable-^lV^hen BeoogniutHse necessary — ^When 

Writ'iftBai be rpmiented — ^Wben retom^Ae — tetmotions 

«to. Afant for the Wistt^^how to proceed'— Proeedendo— 

. How to^ proceed to put in Common -Bail-^Appearance — 

iKule to declare — Re. fa. lo. — Pone-^nsed for Removal 

firom County Court of Actions commenced by Justices— 

Aeoedas ad. Cmiam— *Declsrfaig after ^moval — ^Writ of 

fijtror*— Writ of ^ilse Judgffleiit-»Certiorari to hate Exe- 

-' cistfoB-^Prooeedings to obtain it-— Esecution after it— 

' Removal of Records, and Rules and Orders of Inferior 

Courts. 

In 'oonsidering the sabject of removal of causes 
^rom inferior Coiirts, it is ' necessary to attend to the 
distinMton between those Couits which are of record 

'Olid those which are not of* record, for in the one 
ease the process is different from what it ib in the 
other. 

Where a cause is to be removed frem an inferior 
Gourt 6f Record, it must be by means of a writ of 
habeas corpus or a writ of eertiiMrari. Where* ^e 
cause is to be removed from an inferior CSomt not of 
record, it' must be bj means of a writ of recordari 

faciaB loquelam, a writ of pime, or a writ of accedas 
ad curiam. And the cases where each of these writs 

' i» iuppHcable will be treated of in their order. 

nnie writ of habeas corpus can only be issued at 

' the instance of the defendant, and only in cases where 
the defendant is virtually in the custody of the inferior 
Ckmrt ; in (nrder to see whether this be a proper writ 
to issue) the jform of the process used for bringing 
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hipi .into the ii^feidar .Gpui;t .mtf^t, |bp k^)(ed to. If 4t . 
It^JU^ipna.fi qapwvi>,tikftt iB,»» ,Tv?it.,eap^inQ»dipg Ae^ 

Ck)wfe the defondaftt yf^ ]^f^T\\^j J»..ifh€|.wst^.. 
of the Court/and the habeas wiU be j^p^er,.V^,t^} 
is^ue ; . b^t if tbe fonq rqf,.J}>e (Bro^j{:«e .ffli^r^ a 
smnwions t9,.tb«^ cfefe^ijlftftt j^o ^apppar, iI|rltl]^^,i|l|e^D^^ 
Co^rt, ^he.>afrj?fl» opj|ii^ mWnkn ^ffiHT«»pr„ft>|:,^, 

defendant i9,^ai>,;tb^;?iii;^^.fH^<tei^(fft&7^iirtm 
in th^* ca3^.^{C^rtwaw.?yiU.J?|?fjt^.jpf(q3^ ^^,, .j^,„ 

The wt ,of,p^rtipfa4iijn^jf l?^?8?}?ff a^tiJh^rin^^fl?! 
of .cither, the pl^tiff o^ .jjlw. 4f^K[|#^^:.„^,J^ffpj^Bqrt 
in the j^^me.case^,^ fte.h4^eft?,^c9^fts„b«(t,i^,ib»f^ 
prij^iier. wh^e^ the defendwjt is.npt in.t^ tW^^W <i^i 
tody of the iirfurior Covfft. , Ar^rJtiw)ra|i,i<P9yappvp4^ 
the ju4ges of the inferior Cqvm^, ft?; se^rfi^ ri^qpr4tf^ 
the superior. Court w4 tfe^r^fciije thjis >frit;,\i;^ffl|PY^ 
only the particular action in which; ^t ^^^Sj^^^ h^f^ 
a habeas corpus in fopU; requires.. jthf..]ii^y(^/^^ 
defendant to be brought ^, t^e^CQifSf^ueppp.pftTfr^ijif^ 
isj that it removes all actions wiikwhi^h; t^)de|en- 
dant is charged in the inferior Court>:fop:,;the>i^;||ie^r 
Court has only jurisdiction in the actiwi^,^«.^e4)|e6t 
of their supposed custody of the defendfuvt'^p^rf^Kp,; 
and haying lost that, they lose their ju^isdicJtioii.iQTer 
the actions, which, with the supposed custodjr of the 
defendant's person, is transferred to the supei^ior 
Court. This is the general rule^ but. there,. i3 one 
exception to it by act of parUament^ in cer^ain.pa^s 
where the debt does not exceed 5Ly which will appear 
in the next paragraph. 

In inferior Courts of Record, of which the steward 
or judge or judge's assistant is a barrister oi three 
years' standing, causes wherein it shall appear or be 
laid in the declaration that the debt, damages, oi 
things demanded do not exceed the sum of 5/., and 
which do not concern freehold or inheritance, or title 
of land, lease, or rent, shall not be stayed or removed 
by any writ or writs whatsoever, (21 James I. c. 23, 
s. 4,) and shall not be removed by habeas corpus 
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c. tor'i.'3')V'«li^i^e ittittites hb^e^ef do 'ncit extend 
t^^pi&^tft4lite^*tob¥aldfi thte cAtis^' h^^^i of terror 
a«t^^?adgttiedt-4kM'^^ tettferid^^ttily -to fafferior 

(^k^lnHmRim mi^ mtmi tita^he femov^cl' 
intt^^Siyr^SbptoiJP^^^ or'<)ther- 

\dse, uriKsl^ ^1ffi^l(fe^feiBi^t^%^f^Mfe^^ recog- 

iffittfi^Wte ^m&i^ M^m^'Mkmr^ 06t*t, -with 
i;W()['^iiffiM^t's(i^^1^ (!6bbl6' tib^>'^ daef for the 
uMif #4^a^rkiid^fc0^isiii etoe jtidgttieflt shall 
> b^^t'^." ^^1%^ ¥e«][td^ti(m''ii h«>t-6onfiB«d 
>ttSW^meiffe>tW6^«aibn is- ^IrfoA^I foi* the recovery 
6f k^iM, mt^ ^^teM^'tb- dll ea^s< in WMeh damages 
te^Wd%W'm be"r^<ifcHr6iped, and ^here the plaintiff 
im Ysk^^it^ ihikiiiiai'20L asdami^esin his de- 
dS?afe)i£t'*to<f%e aet: extends to all inferior Courts 
W^^Sf^'frnWiaM <nofrt>f record. 

"A?^€Ttii)rtbi I'^niores 'the record itself from the 
iM^^ Gdto to' 'the superior, and the record must 
h^^^M^kH^drtoi^ writ when returned ; but a habeas 
cdrpiis^'does not remove the record, the return to the 
habeas^ being merely a recital of the proceedings. 

By Stat. 43 EKz. C' 5, the judge of an inferior Court 
cannot receive or allow any writ of habeas corpus 
or other writ for the purpose of removing the cause, 
unless the writ be delivered before any of the juiy 
are sworn. And by 21 James I. c. 23, s. 2, where 
the cause is in an inferior Court of Record, if issue 
or demurrer be not joined within six weeks after the 
appearance of the defendant the writ of habeas corpus 
or certiorari cannot be received or allowed after the 
issue or demurrer is joined. If issue or demurrer be 
joined within the six weeks, the receipt and allow- 
ance of the vmt are regulated by the 43 £liz., which 
is applicable where the jury are to be sworn either 
on a trial or the execution of a writ of inquiry. It is 
to be observed that the first of these statutes applies 
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to .all iiif(»ioi< Courts^ tbedast of them <mlj- lo .GMrts 

jot Eeoord. 

. ^ A writ 'of habeas, eorims nmst be n^tivniable' ini9^ 

cl]aAel7/4>iit a oettidffari muBt be maderetamaUeoi 

a day certain in t^rm ; and therefore a ceiitkiian.is 

naualij adiroted by a 'defendant whose '«bJ€M!t ia de- 

lajF. The/dehvciyiof either writ to the jud^evo^tke 

.mfsnor Goulrttn propentimeiaataBtlysiiapiaQida their 

pMieu^and puts an ^d to their jaiiasietioni«reir ithe 



The mstnielicxDs required' by the .agent to eni^e 
• hiin' to issue land send, a ^mt^i .habea»<oefp!ns^<aie 
-■jnerelythe snane of thedefoidant and the fmper 
style by which the* writ is tabe directed to' the jnc^ 
or judges of the * inferior Comrt. To -.enable hiBiito 
iisane imd send a certiotariy besides the above ^amut 
be informed of the name of tiie plamtiff, -the lQr«M>f 
'the action, and when to make the writ retmrnaUe, 
wthich mustbe in teem time. On roeeiving ^ifse 
instractions he will send the writ, wUdli mustMbe 
« 'delivered to the jndge op officer ^ theiaferi^NhCkinft ; 
' the retonr will then be prepared, 'and if the writ her a 
-liaibeaa oorpusithewrit and retaim mnst be Mixmtd 
{'to llie defendant's attorney. If^the writbera^enr- 
tiorari theoffioer of the Ooort: should file the-rfelttm 
Inmself,: or send -it to < his/ agent to'> file, aiad shoold 
notientmst it to eii^er of the parties^ as> the MHiginal 
: teoord is annexed to it. 

'Where the wvit of habeas corpus is brou^tr^faytfie 
defendant, the plaintiff's attorney ahould, fSlenilkhBs 
been allowed, iaoquarait his agent with the aamtaiof 
Kthe plaintiff and defendant, and 'with the ntpeiior 
Court in which the habeas is<vetumable^ and reqoist 
him to send<d€wn a rule £Dr bail. When this » sale 
is received, a copy of it mnst be served on. the de- 
fendant's attorney, and he must put. in common bail 
.in the sii^erior Court, within the mmsber toft dap 
expressed in the rule ; this* will be four davs, if we 
rule be obtained in term time, six if obtamea in vaoa- 
tion. The plaintiff's attorney should then infosm his 
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'ii^t^fni ifbkt 4nj'he^h!t» Bermdt t;hdTtde, aiidte- 
qaest lain to send' down a' pi'ocedendo, if - eottiiieii 
: MK'be not put ininrOime/'wliiiKlif the ageni (am 'Sscer- 
''ta^nf 'by searc&hig ; tot'to''en«ble bim to dotMs, lie 
'vliiiH; be ^infonfied df thie' proper stjie by Mt^hto 
V«fo«c« th^'wtir W the mfferidr CJonrt. On reeetving 
~*1ftti»'pit>ced^ildb/th^oai»einiitbe<'proeeed^ witiiiin 
*tfcfettft»loi*Oiiirt^ft»if>at had'never^^een Yemoved^ 
'tod't^e'd^^iftdittt ettOAor temoiise it a teoond tnrte. 
' If the defendant 'file common ■ bail on a remenral %y 
l«lAlb^a&^ dttrfmb/thepiaintlff must Hiiiifrer bis' declaxar 
ti^Mf'b^^fnrenbe' eM iof 'tbat'^term wbibh commences 
•iflMmi'itAier Mi^ bidtbas been ifil^, o^thevwise'tbe- esaae 
:Arout Wf' Court, tthdiibe -deifemiiffikt is* not'boniid to 
'^ wc^& the det^laration' (a) . 

' 'ifflf»itbe"fhit of 'C«MR3frartfaaTe''been bvougbt by tbe 

4lSfei6dadt/tfae'pl&mt}if s praeeedings are the same^ 

'^wlll]r<tM8 e^ceptioti, that the rale for bail nmst not 

'^ii^-otrtiimed'till'the certiorari is returnable. And^to 

'e^ble tlie' i^tit^to send a procedendo, henraatbe 

ktfbhitted of the form of the aistioa. 

- Ancertibrsfcrimay bd brought by a plaintiff, but it is 

■ ^f«iy seldttmnhatitM^l be adTisable for ham *o •do'so, 

'^'Ibr'whcn the record is remored trpon it ^ere are no 

'^nfeansj that ^ I mn-nmate of, by which the dc^sndant 

'^Wtti'-be^compelled to* appear or put in» bail in l^t 

" mAtm inr the supenor GouH. No notice is teken^of 

this subject m any of the boi)ks 6f praolice hi^eito 

' pabliahed; and all I have been able to #nd is t^e ' fol- 

''kr#ittg' paasage in Bacoix's Abridgment, title Otfitio- 

• fari; &. : '^ If the defendant agwnst -whcnn ft reeordis 

•i«moved ' into the ' King's Bench do not vppeBT,^ ^e 

"Vkeptvi^ess shall go fromf thence as if ikte eaaaehad 

been commenced there.^' 'From this ' I conclude, 

.r - - - i-ri - - - ■ f^ . ^ — -^ - ■ ■ 

(a) It is a question at present nnsettled^'wbetber, if bidl on 
' a'Wieas eorptis be put in»<in Taeation; the pfadntiif has nooly 
taXk the end of the following term, or whether he has tiU the 
end of the second term following to declare ; hut I advise a 
plaintifTs attorney to act on what is stated in the text, and he 
wQl be safe. 
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Aa^fihe ^^i^img^^ pjbte^^^i^ m^h^^^met 
%£»i£HQ(t ^li^i'idf dolhdi ii&^^mi i^ifi&^a k^irfrnm 

b^ tbB.ikfen4ant,.reifebfe»byi«^^e«dj«^i|fi;.orfb^ 

the commencement of t\^,M^QiSk V/^m^i^^^^B^t^ 
ofi*Limitation9ift'ple9ded>; j)-.'-n -j-i i/Hiuv, -ult tl 
. t U avdeftndant^ Jimqg>':b^q«gbt % Me^^ Q9iQtt&'t^ 
tilled ^o put^iil .b(iik<QK^itWpgb/tn^)ir¥l$dii ^it^i^ 

UabeaHtaodiiPeluni.iipvi? tWjI^m^icj^QR^ ; tl ^Qmm§& 
bail-piece must thek\l^>m^jm%i^ffAimi^ilim^^ 

wmI ;bailJpieia«;(0n( , the .dity, he.'>req?iy^s,, t^q^^i. , ., „^ 
that dfljjTVj^iecwtitiyfftt^jQarn^ ^biQiiJd'^^Qii^of^.jnQlji^ 
of ike bail lOn the pibwntiff 'a '9t^t9^^^\ iu i^b« (CpH^tiytf 
and ttusjuolioe^] shouU no^.^b^ifigp^^ ^^vii^h >^ >0}ff9 
Bftni^ but >i¥ith itb^jSAnm <rf {l^s.Xt9A^ fi|^ti,oftb^ 
irise.tiie plamtiff hasito dureet v^^m^ 0f[kfmfi^tf^ 
what agentiiu:Lp^doii}il9rde}iY^ j)i^.MdQ9lfir|4lfiQDiii(^ 
Thft reason wty ilib*>^iQticft pf h^) fei/Jir^cUsLjtQ j^ 
served in:- the ooun^ k ]hmmmiJA^i4-eSmi^:^^§ 

f ' ■ «■ ' ■ ' '" «" ■ " ' J j' T fi ' )fit // Ml — I/alt Tl1 ? r- fffT " < » Mf (T t n 

(6) See Forms of Bail-piece and Notice iW ihe lAfrpeadix, 



&a4o(A ii|;eiit ^kid>fi«» 'MMifiIsi of JBMOrUiitittg ^h» is 
tiifr pM^ V Lbild«m <ai^ if • ft mie^ ftnr bafl 

tek^ bi^eA ^6H«fd/ aUdf JiH^ ^fendani^a «etom^' know 

flgtot'db«eti^^<iifaid''stfiit'4t diMn/ ttie> dtifeodilitfa 

alMh^ ne^d'ltdt 4ef»^ llbi^ miticeiiofikliil^ bai'inay 
idfisitti &ti dg^ 4iiiit<«Kdu^ liAmdim: askiti obtnacd 
I^'tuter^%3/l4x^ tli^'«bie utel^dttr si Agent will 
kiifeiHMii^timm^Mia^ fil|0'ii9oat'ti|a]m«r; ill' the 
€bhi|0^((Ple«S^to&>ESk»h0qtt^rite ftim^'of nodfee of 
iMiS^^^^'itrafiry^'^^u^cOfe^i^'lM^*^^^^ and in 

i^^' OiMtM' 4]ie''<^oiiiillP]rAtt<tot9(<tnu9t vemst Ms 
ag^^toufe^d' bini doipm- tbe itotuse of b«l. Care 
^idflM '%ia^ t^k^^iwIieMi : «;< ttde: htis ^beinir givcm^ that 
^ bail^ >b4$ jfilcudk taMlr the tiotke' se^r^d b€fo» the 
iaaie'm^ntidtfed' id the' rUle expirei^ otherwise the 
jMntiiQP <wMl''0btekt ' a procedendo. • It should be 
6bsish^"lMt^ifoiie of seveoral' def(»idaiits remoTe 
the'e^b^^; he mutrtr file "comnion bail for idl, other* 
ivide a prd^dendo will issue. 

If the cause be removed by certiorari, and the 
defendiiaQt be rulied to appear/ <ir. should he wish to 
expedite the eause though not ruled, his agent should 
be instrocted to enter an appearance^ which he will 
dOj and k will be prudent to give notice of such 
appearance having been entered. 

if the cause have been removed by the defendant 
by eertiorari or habeas, the plamtiff may drop the 
action, for he is not compellable to follow the aefen^ 
dant into the superior Court, and the defendant can- 
not non-pross the plaintiff for not declaring ; but if 
^e cause have been removed by the plaintiff the de- 
fendant may obtain a rule to declare, . and non-pros 
tiie plamtifi' if he do not declare. The defendiuit's 
agent will, on being so instructed, obtain this rule, 
and send down a copy of it for service on the plaintiff. 
This rule however cannot be obtained until the end 
of the term after that in which the writ of certiorari 
was returnable. 

It was mentioned at the beginning of this chapter. 
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BM»»tiin^Ainir Misi^,isiSi» ^hoe ^^r^ 9f^of9m 
^4»i»irf<wf^ »$mifil^ €kiM> jwiNtr Aim ^iftebi 

^Iiii<i0fingi4lifi£pr(todedi9g9 ^ftfMtbsr^gii^i^;^,^ 
«otitain,ihfti««|Hiii9ri£!Q$rt:^i£[|»9 

b^ th».d^fen4ant,(Teitbto!byi.bri)ei^jiWf^i|R/prri^ 

the commencement of iimrMti&is^ J^^mf^}^^^l4^ 
of''LimitetiQii$iar'pie9ded>,<i)'. n 'jd orum'. ^jilt 'tl 
f J If <«vdefendant^ hw^gsbJWji^hit % )l^e§^ q«W»fe'tVfi 
tilled t^ , put <riB bail* . onhi tkm^ fo^jpuil^ ili jM« 
desircMtis.of expeditiagjii^c^ Qws^rfe wi*$t<^^iw?[flta 
llabeaiiia]^iCQftun»,fbp«i^ th^jpmqei^dffll^ ; # 4(HSm9d 
bail-piece must thenj'l3«om(k)4)|itjrii^l aftftis^ 

Jitodpn5»a^«ait, itritkjlips^ift^c^ift^fij*) ifil^^iiti^ftjii^ejrt 
and ibaiLipi«oeii.<XD(> the .4ik^i he^>reQ^ifp%< <tl^^yiio^ 
iha^ dttfVithre.ie(mi]tiyiAt^0niey «bQi}jlii^sQr;vie.)<^iQ^ 
of the bailion th? pteintiff*^ «iilo|:p^e|riinf^b«;C)9iW^7u 
anidlJliisinQiioeo should n9l4)be)fipi^^^bi^jO]fp 

B«n^e,^but.wkh)UA0>ojinm<tf(Us.j49n^ ^fS^Ui^Sl^ 
inse^the plaj»itiff ha9;te)di]m9(t eliet^ )i)f ilmtw^g)^ 
i«hat agent iin}l4pi|don}il9iddiy^ ^i^;(dQ^li^iirii(j^ 
"Mift reason: wty j(ih^)^aftticft rf hfiib m^ffi^t^MM 
served in,' tlie ooui^^ M tlmfms^) tioi^)^e6mM^ 

{ ■■ ■■ ■ M I ' . ■ ' ■! ti i ft ■ mjT ri ' )! l l'// 111 Jftfit T).l'tf. IffT> > ' >H 



(b) See Forms of Bail-piece and Notice itJihetAIipeiediVf 



I^saSoa ingest 4k&fi»»^^(fHiiii) of luworiidioiiig -i^h» is 
^lS^'pM^^'9''l^l6^m'<^ui^ if ft luki fbr bail 

KMIm^ nl!^<y9t iMs^^^i^ iftfticeiiDfiiilulj bat'inaj 
ittfi^iHi Mi ik^§fi!l liHliCt («Kdu^ Hittitdptt: askit> obteiqcd 
fytdlb'^%3/i4x^ thmthe dte^da£f si agents iviQ 

})iul<^^ij}traftr^<AdiCt^l^^g^4<)^''^^^ and in 

titi^sl^> Gkinil' >tlie i'^oi^ttttry^'ftttoimc^tiinust reqoest Ms 
agMiiHdo^d< MttI do\m>ii^ notiise of > badL Care 
^idiML "kkf tek^iy^iWbgM' wtvcdei has Ibeto given, tbaC 
tU^ bail^^fa^ Cc^ M^d(eno«i6e'setff«d befofe> the 
tiaie* itfen<i^ed>^ift the* nlle eiepif«^ otherwise' tike 
iMntifiP <w3i'«DbtoM ' a* pi«pt6deado« > It should be 
dbs^^Vt^^ttot^i^'on^' of seveial' def^dants remoTe 
t^'^'Cditts^; h.^ tuvititt Qh'*c6jmaoi& bail -for aU, other* 
wise^ a prdeedcsido ^U issuer 

If the cause be removed by eertionni, and the 
A^feaiAmt be ihded to apfpeax, or should he wish to 
expedite the eause though not ruled, his a^ent should 
be instmeted to enter im appearanoe^ which he will 
dOi tttid' It will be' prudeBct to give' notice of such 
appearance having been entered. 

M the cause Imve been removed by the defendant 
by eertiorari or habeas, the plaintiff may drop the 
action, for he is not compellable to follow the defmi'* 
dant iitto the superior Court, and the defendant can- 
not non^pross the plaintiff for not declaring ; but if 
die cause have been removed by the plaintiff the de* 
ftndant may obtain a rule to declare, and non-pros 
the phdntifi' if he do not declare. The defendant's 
agent will, on being so instructed, obtain this rule, 
and send down a copy of it for service on the plaintiff. 
This rule however cannot be obtained until the end 
of the term after that in which the writ of certiorari 
was returnable. 

It was mentioned at the beginning of this chapter. 



ihaifc thc^funrks'lcw thl^reipomil of €«tia^ fyomuisiim^r 
•Ooorts,' not of record, are a reeordari fadast lape- 

^nfbere^tha msc^odkigs . in tiie infe^w.. Court ocf^- 

naited ibyfuftitttj end' is < dhieflj. tmed &rr' zenuniiig 
^ceptenbis hem f the Couotf Oonct. ; .A3. .other. pro- 
ijeeedbg^J^^plaiBjk jii'tha^C0iuit^.,C^ adeas 

'^ammmt. tbw &Hrt^ abitiingai • th^y.are.- nervei* .removed 
listotthc 9itpen«Hr Gomig; iif.they*?mnre ihey^ivanldlie 
raentback byt^irooadeado^ aatb^i^wbe^elktli ,tbe.4%^ 
<:iiit^i)f»ldKMie CSomts. . , . , 

. The'wvitiof'jBafie is».ppc^par^ffirliere tiba proeeediij||^ 
)iii tbewfeiior CoMirt i^^ bv>\frii :isab]|^ 

c otit of ChaQcery. There ia a inethoi of c^^uiven^ 
: proeeedUbE^ in replevin in the County Cknirt ^y wa/S^ 
'>a vnk, bnt it is .iaeimyeiaent/^and is^ 9ever. in pir^kct^ 
. adc^yted,' 'bat if it ^ should be adopted, the r^Qitti9euiDi|l|ft 
^ iie feBiO¥ed.i]it& ithe ^ofieiior Gowrt /faya wqt {mgene. 

Of late, however, the writ of pone, has Jbe^ :'<<K|^ 
ifloed^^r the pnipose of jremoving ftom^thje Cffoji^ 
^.£Soiirt» pi<«K»ediDgs cozoBianeed by. writ q£ jni^ciestr , 
Uhe writ' of actadasad euriam ;is %ffl]itiThiiM . V 
' UBinoving pvoceedbigs bjiplaintin r?|de9dn» 4Scevn]ljfe 
.:6oiut of any lofd having; pow^ritoionake m^w^ 

and it commands the s&nf£ tat^e^^wii^.^iiaA^ur 
rlmig^s of/ftiis coonty, ;and go tQ^th^Uard^s : Qeii^rt, 
'4ind cause: the plaint to be recovded^ and^send it( iolo 
•,the sttpenor Coa^: but this writ d&. of. aut^'We 
.occmvenee^ thatiit^would be tuseless^ to s^y: a ibmnI 
"more about it. 

The i imaeeodiags «on tbe writ of reeordari fadln 
^Sdqueimn. have been smffidently described in the fist 
ttwo. chapiters ! on nepleriD) And ^e proee^dinga ipa 
• Ihe writ of awede» ad ewdam and tibe writ/otijMiie 

are aboilar. It isf tmly nocessary >fiirther to mea^a&y 
vthat the party -who issues either of these writs^iiBust 
' present it at the Court to which it is directed, > ^d 

get it returned, and send it to his agent, so^lihatlie 
'<Biay>'*file it 'within two terms aflber it is. returnable^ for 



?PtKs*be not done' tie «rtlMftf paJtf tmy dblidn' a prot- 
crtWtendo. 

- In order to obtidn the Writ 6fpm^ the Agent nfo^ 
t^iiitformed of^e names of the parties, file fbnn of 
^atetion, "ttie' c^rtmiy,' tod the ^day onriflrich^ the -ntttt 
'Cottrt-^irbfe hblden, andhe' will thin «end"it. 

'In. ifll ca^ in 'Which mnHts ai*^ rett!<5ved'»hy a«y 

of tIie*Nimty»iheiitiin^'hi this chapl^r,' Whatever may 

laiTe beeni(Hfe state of the proee^ings in theinferier 

*Cdtrt;%riifeMtiffi««st dedaineaiic?fr,'*and the pro- 

'oe^di^s go ^mt Mtli'^henee in* the^ame manner "AS 

proceedings pommenced by writ of 'samMons er 

'eaptts. 'When the defendant appears, thensfore, Ae 

-jbMiiifitf^s agent wfll i^ways Teqi&re instraetions ftir 

^etslsration, and' it is to be noted that the plaini!^''is 

'litit cd^£ned to debhire for -the same caixse <)f aetian 

4t(ePdWl«red'for in the inferior Conrt, but may ^dedare 

''fti*'^a»T other. 

^"We have* hithetto only* treated of the temwalbf 
''^l^sdses bS^fbre 'judgment. >lfhere there is suppose 
^td'W ewoi*'in the proceedmgs or in the judgment, 
the inode of obtaining* relief 'is by^-writ of error, ixr 
"TOt'trf'^se judgment. A writ 'bf error Mes' where 
''tte Bonrtris a^Cotiit of*rccord, a writ- of Ake judg- 
"tteit' I ^ere^ the ' Gourt ' is not ' a Court • of' Bj&coftd. 
"tte?e? writs lie t6 the €mtt6f Queen's Bench. 'To 
'Ab&dn drtber of them the^follo^ng instructions <vvfll 
' be T^qaWd hf the* agent ^-^the names • ><)f l^e plini- 
'ffiff arid**defendant, theform of aetion, and^the stfie 
by which' the writ is to' be addt^sed to' «5he jui^e-or 
judges of the Court. If the instructions be -for' a 
writ' of falser judgniefit, the agent must also be in- 
•^"tormed when'^e TiBxt' Court wiH be • holden. The 
*'writ>Tmist ' be left With ' die' judge ' "or '^cJffieer of the 
'^ Court, -who w?ll makea return to it, and the proceed- 
ings are then earrifed on by the London i^ent. 

sphere is one case, however, inr^which, after jiidg- 

' ment/the proceedings may be removed by certiorari 

from inferior Courts of Record ; and that is, where, 

after judgrafent, the "person and property* of the de- 
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fendant are aiot to be foand within the jurisdiction 
of the Court/ in sucha e^se the inferior Court )m 
DO means of exeootitfg its judgment. To remedy 
this, it is by ;dtattttfe 19 Geto. tlTTc. 70, S. 4,jajact6d, 
that in att -cbses'i^vlKei^ finiil J[udgmetit sliall oe pl)^ 
taitted^ in. any actidti o¥ snIAt in Bjxf iafeHor Court of 
Record, it ^hall he lawM'fofr -^^tiy 6t ber mjast/s 
Conrts of Reioordi at. W^MInlifastei', '^pd^ affidavit 
made and« filed thei^h of 's^efa'Jdd^m lbe^,o}> 
tained, and ot' diligerit ^eardi'li|i(^'inquirj^ tiarm 
made after (the p^toii oi* p^sipns 6f tW'de^i^iid^t or 
defendants, or his, her, or iSibir efFifedts. {oiidof 'exe(cu- 

lion haWagissaed — — -' -^ ^^J.-:l^: - 

effects, fas the case 

fendaots, and that- ^ j^ -, . r^-, 

of the djefendant or defendithti^, are'n&V'io b^ JoSiid 
within the jurisdiction of such liifi^ri^ QotdL "^ (iikaA 
the recoid' of the judgn^nt to be yMb^fea'!6ii(i'\'ii^^ 




defendant or deftnMants, in the sttm^.dJs&ii^^ ^ ^^ 
judgments in the OoUrts air Wektmidstef''' ' T'l [ 
' "When it becomes necessary to' j5rori^eA6pon,Q^ 
statute, process of execMon, either 'ii|gfdtis% iHe-^- 
son or effects of i^e ddPehdaht, lAiistl^ '&s^'d mi 
the inferior Court, and thfe bffi6pi»' HjBiU\'aitf^it 
israB be to exeoate it; niust tnak^'diliS^ekt'liShi^ 
after the person or effed;s of th^ d^fbnid^ J^^^l^^ 
he .may swear to having doiie s6. Aii' kifidam' must 
then^ be made'so as to bring the case'^jatfiiA &e 
tenns of the statute (e), ' Ae affidarit;' must/jjje 
sect to the London agent oif the nlaintiff's 'att(S^ey, 
md he will move for, obtain, and sen^ doWn a djr:. 
tiorari, whidi must be lodged with the iudgje or 
other superior officer of the Court, who will makie> 
return to the writ, and annex the record io it: if 
he will deliver the writ and record to the ]^laintiff s 
attorney, he should send them to his agent, wjt|iiii- 

------ I I I I — ■ — -^^^^ * 

(c) See Form in the Appendix, sect. 40, 
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stT^frtjons to.«eti^ tbe fxecu|tiQn )¥(tiufe4. if die 
jud^'or oflScfir.W tie Qa|i|t,«riU vipt tentrtst tbe 
tqre^, he miHt get 
t ew^;to/«iwble tW 
«jh/h« sboM be fiirJ 
imtvr.XhftplauttiffUr 
;ti titeiibbt mAvoaii 
r,-th»,atRMt^>fertii^ 

ii, ,&ii(t\: if ti» ^amt- 
miiS,i htHvatgi Aiitiier 

11. iitit«ior- ClonrtS' iBf 

IMhAuguBt, 1836, ft 
years' statding wtted 
in Abe trial of cutaes;' 
ife2¥ict;C»lfl,s:32; 
t eoacted* that m aU 
'ff^^ ''f^W:^0-:i'9'^S'^^»^ ^1^1 ''e obtwnedin any 
''acti<m^r,i^i in aoy inferior Oourt of Recrird in 

'Ii3?*fife?3 ^>(?f'^n y««ra' staadiog shall act 'as 
"jnclM|^'a^j^^Wir,-,(ff .assistant in tKe tnal of causey 



11,(1 :,, ,S^^ yh'T^ 'X(y ni&ar<trdeT shoJt 
"!i'^i?ffF'?Ji'yi^^ ^■^'t inferior Co«rt of Recoid as 
'* aforj^p^^^ j^tJf^Vj'i Wy'5"?t of .money, or any costsc 
'j^aUrges-OTeip^aes shall bemyahle toawperson, 
, it shftl^lpeiilav^Hl for the juag^a of any of her Ma- 
" j^ty^i ^VPfrior Cpuits of Becord at Westminster, 
"yi- jf si^ch inferior Conrt be witlaa the county pa- 
"^latiiie.^fl-wcaster, for the Court of Common Pleas 
"ji^' Xiaq<;fister, <fr fpr any judge: of any of the said 
"^Coiirts at ichaimhers, either itt.tenn <w Tacation;' 
''iro^ me appjicatjpni of lany peraon who at the 
■^tune of t(i^ ppiiLoiei^ment qf this act shall hare 
"'t9fsoyfTeA, |flr who sjudl a* any time h* 



'iWGOv^red, |flr who sjudl a* any time hereafter re-' 
^cbVfiT^'sA^ft.judgpiBnt, or to .whom any money or 
coata^ dharges or expenses, shall be payable by 
Si^h rule or, order a? aforesaid, or upon the appli- 
cation of any person 6u his behalf, and upon the 
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prodnctioa of the record of such jadgineiit» or .upon > 
the prodactioa of such rule or order, such reoard, 
" or rule or order, as the case may be> beiug.respec- 
" tLTely under the. seal of the inferior Court, andsig- 
'* BAture of the proper • officer thereof, to order and 
" direct the judgment, or as the case may be, the 
" rule or order, <n such infenor Gaod to be ^r^no^cd 
*' into the said superior Ck>ifft^ or idUbo* the Court, of 
" Common Pleas at Lancaster, and immediately , 
thereupon such judgment, ,rule or order, shall be 
of the same .force> charge* and e£fect aa a judgmeot 
" recoTcred in or a rule or order made by «such snof^ 
^' rior Courty and all prooeedi&gs shall iflod<.maf^e 
^* immediately had and taken thereupon, or by reasen 
" or in consequence thereof as if such judgment 'so 
<< recoYcred or rule or order so made> had been 
originally reoosrered in>or made.bythe.isiud jupec 
nor Coiurt, or into the Court of *C(;»oj3Boo«,.H^«rat 
" Lancaster, aa the case maybe ; andalblheiieaPWir 
able: costs, and charges . attendant ; lipm 'Sochu a{H 
pUcsation and remoi^ shall.be reoQTered.jiik.iyie 
manner as if the, same were port of sucb ju4igPWt 
or rule or order: Provided always, thiit.nn sipob 
judgment . or rule or order wk^ $o ; r^noved . as 
'^ aforesaid shall affect any laad4» tenemenla^ior Jtaie- 
" ditaments, a& to. purchasersy mortgi^^Qe^ ort ctt' 
*' ditors, any further thasbthe same'fwould h^re dene 
^^if the same had remained. a. J4dgeie«^,ruie,r.«r 
'* order, of > such .inferior. Courts unless.: andiimtilia 
writ;of exeoution thereon shall ibe actually pytli^ 
the hands of the. sheriff or other 'officer: afipoislitfd 
" to execute the same/' 

In an application under this statute, it aeems: cnly 
necessary to produce the record of the judgIaeat,^0r 
the. rule or order, as the case may be^ uadei^.the sell 
of the Court and signature of . the t proper . officei^vtd 
the Court or the judge to whom the applJiQati0afiiB 
made, but it will be safe, until the point iafiiBy 
settled, to accompany it wiUi an affidavit <that the seal 
and signature is the seal of the Court and signatoie 
of the proper officer. 
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CHAPTER X. 

NQlfnPilQS — fl7I>6MKNT AS IN CASB OF X NQN- 
8Vi1[h— C08VS.0F T9£ J>AX,. 



Rule for Time to declare — Feremptory Rule— •Demanding D«* 
claration — Non^Pms — Jadgroent as m Case i>f a Nontuit— — 
When to be-moYed- fop^when no Netiee of Trial givte— ^• 
Wum Nctiaeof Trial has been givaa-«]^Poeeeduiga to obtein . 
•^^'erempioiy UndertakingT^Enlaiguig it — ^Trial by Pro- 
viso — How to obtain it — Costs of the Day— What — How . 
to proceed for them — and to recover them. 

iFf'Uke^'deftndant Iwfe appeared a ia doe tinie. to a- 
wiit of ' swBBiona 4uwi the. ameaiwiiee wese «i^ 
nwlaoii, <iheplaiiijtiff is bonad todetiyer bis deeiaration 
bifoie.4he end of the term ii0xt after the appearance 
was etttemed* If ^the appeaiaace were entered in term. . 
thBej4ibet. pUdntiffthas till the end of the foUowing 
tens to declare. 

Tlie plaintiiff tobj^ on the last day for dachusbag^ 
obtam and serve a role for fi^tber time to dedare, , 
tiil>the fffst daf of 4he foUoinng.tenn. . If he do.so^, 
and the defeodant be desirooa to obtain judgment of 
noufpTos, ov to expedite the canae» his agent shonld 
be desired to nnyve to make the plaintiff 's next rule 
pevemplory) and when that is .done, the.plaintiff can 
obtain mo Aiftiber nde for time to declare. 

Bnttif'the plaintiff have not obtained. a rale for 
tive to declare^ the agent should be desired to de- 
mand a dedaimtion, and then the plaintiff mnst 
deeiase wttbia fonr da^rs, unless he obtain some ftuv 
iher time on a judge's order. If he do neither, or, . 
h^imig.obiluned time, if he do not. declare within 
the ' tkne - allowed, the defendant's agent will sign 
judgment of ncm-pres, on whidi he will tax the co9ts» 
apd send execution if necessary. 
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In like raumer^ itihe plaintiff do not ^rocdil 
after the defendant has pleaded, the agent shotdd be 
^initnieted to rule hkn to reply, and in default of KIs 
replying, the agent will sign a similar judgment of 
aon-^pros. 

If, however, the plaintiff reply, and issue b^ jomed, 
which, if the defendant d^ire to expedite' the Hktxs^, 
his agent shonld be requested to get done, the de- 
fendant's agent should be instructed to move for a 
role for judgment as in ease of a nx^silit. In t>rd^ 
that the country attorney may know when he is 
entitled to make this apphcatidn, he must attend to 
ihe following observations, which it musf^be undlgr- 
stood are only applicable where the venue is Hot Md 
in London or Middlesex, but in the countiy. If 
issue be joined on any day between the last day of 
Michaelmas Term and the first day of'H^ Mlai^Bf 
Easter Vacation, the defendant will be ^liM^tM to 
move for judgment as in case of a mmsili^ on 'die 
first day of the following MichaelliiaS"*Qt^in. If 
iflsue be joined on the first day <^ EMter -YweiAsm, 
or on any daj between liiat day and ^titefir^dsy of 
the following Michaelmas Vacation^ lihe ^ <dl^(Hias»t 
will be entitled to move for judgmeitt'*as'iii case of 
a nonsuit on the first day of the fitHsMdng finMr 
Term. Hiis is where the pMntHf' hits given* iM 
notice of trial ; but if he have given notice <$f tM, 
and have not proceeded to trial in purstiai!eet>f Mi 
notice, the defendant may be entitled to naikb this 
motion earlier; for if the notice of trkl* haf^ '%ieeB 
given for the spring assizes, the defendant W91 tlieii 
be entitled to move on the first day bf Salter 'Tetftei ; 
if notice of trial have been given fi)r-th& sflmmef 
assizes, he vdllbe entitled to- xoove on 'the first day 
of Michaelmas Term, no matter when 'tiMi' issuer <wi^ 
jotaed. . • . • • .. .'""-; 

The defendant's agent will, on bekig^dtiflreyadttlly 
make this motion. The plaintiff may' show caniMf 
against the rule when obtained ; and if he emtsMd 
aay excuse on affidavit for not proceeding to' trU 
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'{pni a 8}^lit ex«pse is ^iftdent), thaw rule'^^ be 
dischai^d on tbe pkihi<«K gimg apeivmptoiy lui- 
derteking to prftoeed to ^rial a4 the next aaaiK% or 
at the next Shenff 'a Court, if th^ cause ha: to be 
tried before the sheriff. If the plaintiff do not pva* 
ceed to tn^ m.fi9$8iia9iaa' of Ms undertaking, the 
Court is ngBbk mo^ed f(»r judgsient aa in ease of n 
nonsuit, a«d ttien the rule is made absoluto in the 
first instance* I^ boweTer, the plaints can conTinoe 
the Courts on ajQIdavit, tha^ he was prevented from 
tryij;^ the cai4S(9;^by inevitable circumstances, tbot 
his (d||^t.ia;i|0i^.'dfia7i and that he jf^ally means to 
try the eause^ jheimay get his peremptory undertakiog 
ei^gedv bat be nq^t make a distinct motion for the 
purpose, as tbe^ defendant's rule being absolute in the 
first, in^tanei^ . tb^ ^plaintiff has no opportunity of 
shovingt casise.4igaitist it. A perempt(»*y undertaking 
ia not tHpMpmoutttvto a notice of trial, but notice of 
4irial;muiB|^ka)aO:bfe given in the usual way. 
r If tba^jflaifttiff ^i^e given notice of trial, and taken 
thet.re^or^ imiv^ 6>r trial to the assizes, and if the 
eauae bf|)i((ib^l0u made a ramanet, or if the judge haro 
dJa^hnrg^d'tiM jwry from giving a verdict, or if the 
aauaajuffief^beaoi tried* and: a rule for a new trial ob- 
taiiai^ ^fivd(9fclidant cann^ move for judgment as in 
case, •of: a iMaisi]^!^. In ^tfaer of those cases, if the 
d^&ndai^^ t^fda»roua;to< have the cause ended, he 
mast waititiU^-on^ aasiae paasea by> to give the plaintiff 
aa op9^i||}|iuaty{ of trying the cause. If the plaintiff, 
howev^^^milntottry 'the. cause at the first assize, ^st 
ddaidant mjjrigi^e notice of trial by proviso for the 
next» andihitts^lf take the reooid down for trial. In 
order to da thia his agent must be desired to givse 
notice c^ trial >by proviso^ itrhidi he will do ; and^ on 
being inatrawtodti^iU make up and send down the 
record and jury process. The defendant's attorney 
must gie(t,thediatrii»gas relumed, and enter the recora 
with the mar^ial^ and the trial will take place ; and 
if the plaintiff do not appear^ there will be a nonsuit. 
Perhaps thei plaintiff also may give notice of trid, 

K 
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,anfl 'take donti tbe.i^eeord^ imd 'tliea 1^ cause ^ 
fbe icsiterod tudee, as in veplewi ($) ; but the tsial 
jfdU late pteoe fm.<me.«peord 'Cn^^ K tke drfeod- 
ant be deaiToas to ba;ve the cai»e tried, he shcHild 
.smttemttOiUk^ iomx the reeftid/i^eoaiase tke piiaiii* 
tiff means ^to do the isame thai^ ; ior the plamtiff 
.might 'withdmw his.(XS9optd,.azid fto pixt i^e trial off 
;agam ; thiit If ^e defendamt alao have «,: record en- 
ilmd, the trial iviU taloe plaoe on the ^defendaBf s 
reciord» if the plahitiff witfadnHRT: fhda, 

la coiinta^ oaneea^ iten d^ys' oQftioe of trial is 
•Aeeeasary; imd if the fdaui^ff 'ftftevwardB ooMntiV- 
.^maad iiis notm of itrial^ he thould ^ve sk da^ 
dieliioe of countenaaand ; these days «re oalajolated 
iJBOin /the oomiBiasiotHiaj. The plawtiff mi^ give 
.•any notice of oonntexmand, but if he^give less tibsn 
MK .days> the defendant ndll, m the follown^ term^ he 
lentitled to mone for costs of the da|f. Coats of -tibe 
day are those iniata ihe ddendamt has boen |«iit.to.in 
piseparing .for trial, ivhieh musttbe infmryed over affpn 
on a future occasion, >and auch 'Oosts ^as would uavjer 
hare been iiMmrred, hadoaaly'one notiee of trial ibesn 
,^en, and .the eavse tried in pQrsn^iiex)f it. Tbsy 
icfai^y Qonaist of the es|wase of euhpoenakig irit- 
oiesses, reseating subpoenas, (and if theinotiee -of 
loountenaand hare been given Sio hite.4rbat. the de- 
fendant's attorney and witnesses hare^proaeeded 4o 
ihe assiies,) the witneas'a . ^ipaiiflea SBsd the mlttot- 
meffs journey, and (if the briefs have bdendeliTenrf) 
'!the-r€d^esh«r iees, which it 'will berneeassaiy to^give 
eouuael on^a fotnre occasion. 

The notice of trial fuust be g»?en to iter defendants 
i^nt in London ; hot notice of comitennaBd .vsy 
either be giyen to the agent of the defendant fa 
London, or to his «ttomey in the ooontvy. When4t 
becomes necessary to moye for costs of the day, Ihe 
agent m London can make the necessary affidavit, if 
the notice of 4X>unteranand have been given in Lon- 

(b) See tmief p. 171. 
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don * but if it have been giren in ihe countipy^ the 
eountiy attorney should make it^ as the agent cannot, 
of his own knowledge, be cognizant of the fact to be 
Bwom to (<?). 

If it be- iiMenddd^o nmove for judgment as in case 
of a nonsuit, aiid also) for oosts of the day, the motion 
for costs df ^he "day shemld not be made separately, 
but the inotkAk bhouM be merely for judgment as m 
ease ^f a nonsuit; Ibr if that rale be made absolute, 
the costs of the dtty^fll ^ course be included in 
the i0osts tttited on the judgment ; aad therefbre a 
sqiarate -motion for ihem womd have been an useless 
^pense ; and indeed, a^ersuch a motion, the de&nd- 
nM woidd not be at iib^ty to -wove for ju^^^ment as 
ift case of a nonsuit. But if the plaintiff show cause 
'ag&inst the rule ^t judgment as in case of a non- 
Suit,' anfd it be discharged on a peremptory under- 
taking, the Comi; will at the same time grant a rule, 
- oidei^^ the plaintiff to pay the costs of the day. 
'llife fotm of 'Affidavit just mentioned is also the pro- 
^|ier a^idatit'to move for judgment as in case of a 
•W^Suit; Where it is intended to apply for costs of the 
Aay. If sk days' notice of countermand were giv^en, 
et if nfo' 'costs of tiie day have been incurred, and it 
"be ndt intended to ask for them, the words ^*nOr 
eounterinahd the rome in due time,'' may be left out 
of ffae affidavit: 

When the rule for costs of the day has been ob- 
tained, an affidavit, simUar to an affidavit of increase, 
must he made (d), and sent to the agmt, together 
with the briefs, (if the counsel's fees have been paid,) 
ilritt the Mafeter may judge of the prqier refresher 
.H^s to be allowed ; and the agent will have the costs 
'taxed, and get the allocatur on the rule ; execution 
mfty then Mt issued Upon the rule for the costs. 

(c) See ?onn t)f Affidavit, in Appendix, sect. 41. 
' (ff) See FOffm of 'Aiftdsvit, in Appendix, sect. 41 . 
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PRISONER — SUPERSEDiaS;?^" '/nflo't mi!t 
- ' '"I n.idt r«. j.rrt .)t h-.o^mq Iluil^ 'ftrtiir(d(| '^ilT" 




8edto--i'F¥d<ieedii(ig8'to:<)l!Mn' 8ttt>er^ed»4:tP]lMiiefedlbg«liab 
Stat. 48 Geo. III. c.aaf3< 8^ K.- } ^ii.H ./! il.V/ i: .Hj 

^QB^£;^i4y a cUfendant wjio i^a^ beeii^^^^^ oi 

jine^pe process, and went to prison WA *c6nti^fii( 

tKerj?. \ras entitled to his discharge by superyMi^ u 

fixe following cases, viz,: — I^f the plainlitf*m& 

,<feclare within a specified tiniej if, havmg declared,* tttfe 

plaintiff did not proceed to trial or fiiiy'iud™ 

.)¥ithin a specified time after declaraiion'^ ^^'^9 ^Vtiit 

obtained final judgment, the plaintitf di^J 4p^ P?"!^^^^]^ 

^charge the defendant in ejtecution witnin a Sii^cifled 

,time. The rules as to this supersed,eas Wefe li^Be 

before the passing of the statute 1 i&"2 Vicf.'ii.''il0, 

,,the effect of whioi was, that the capias and Smit 

. )nrere no longer a part .of the regular proice^djii^ lb 

,a^ action, bijt only collateral and incif^entaiy'lirid It 

^ii^^n became doubtfUl whether the hites as 'to 'supiiK 

9edeas appCed to imprisonment ui^der sucli cbttatCT^d 

j)roceedings ; this doubt is npt vet altogpther 6\}ii^Sd 

up^ l)y decisions, but .tliere have been cleclsi6ii$. 

^irst,, JLnat a prisoner js^o, longer supps^daDie 

' on accQunt of plaintiff ^ not c^eclaring (aj\ S^cAUdly, 

JThflLt a p^soner' is s^ill supersej&ple, oii| wi& 

of, not being; .cbareecf in execution iit'due 'tflrie'^lter 

• •• • • S* . ■ <?(;.(( \"T^l. •in! -ill J>'il|Ol|lIwflI (17/t 

f 

i>' nii'H\ > " ' ' i '\ i>i i }i ' )\} ' ifli ri ^ry ' t t jwh i n ,'iinl'Ji'ji(j 

- (a) Ireland t. Btrryf 1 Dowl. & Lowndee, B6$| -Tumtr v. 
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final judgment (b). It is still nndecided whether 
a prisoner is supersed&ble on account of the plaintiff 
not proceeding to trial or final judgment in due time ; 
it wUl, therefore, be shown at what time a prisoner is 
snpersedable in thqsjr c^ugr]fijoyi^d he still be super- 
sedable in all of them. Tke rule on the subject is 
the foUowing^r-ni I'll I'l T' .i,ir.)JiTi 

" The plaintiff shall p roce ed to tritJ or final judg- 
ment against a prisoner within three terms incluaiTe 
«)t«^d^UMtidr!Uld »hid)T«^M the'ideibMimit tsib« 
chiiiged.iT^ eSecuHofi Withlii t*ro terms' 'iriclusivesAer 
)^i*i^t4*(,or"jii(3gipent,,'of which the t^F* inof after 
whidii tb».'tml .was ..hud. shall, be. Teckon^ on»." — 

(H^2"Will. IV. RuleLXXXVO -i ■, - 

npQn thia rule seems to tte 
le delivered in vatnitlon,' tlje 
ition is not counted one 6f 
ed in ihe first part of tlie 
! declaration wete deUverril 
ih is in Hilary racation, fje 
f Michaelmas Term in wilMi 
lal judgment. If, hbwevet^ 
id from proceeding in flue 
if the defendant, as t»y Ws 
the cause (for instance, if 
ing delayed from an arr^ar 
if the Court take timC'to 
or the like, or if the vtniie 
r venue, and the assizes *fl)r 
i venue is l^d do not octW 
in these and stmiltir ctLSSs, 
am the fault of the plaantHf, 
ehtitlecl to a supersedeas/ ' 
Atrial take place in vacation, 
f 'venue it always Win, the 
tibn is reckoned one of tne 
itterpart of the rule; and, 
therefore, in that case the defendant must be charged 

(b) WaUtrv.DeSieMu»l,UhKwlilil.St<i.B.'ii.'\ 



iii<eiE6eiiti(ni before divendio^tke.tevm oesfe folliSlv^ 
iiigrth&tridl; tbrhakmtoe^M tha trial be itt' TTitoyjij, 
vMSitioii, the^lfifendant muab betakn^ied iaeKfieatiQiir. 
befow'^ end of^Eiister T^na (c^. r 

If ikal judgment (i^iere having beent no- trial) .be« 
signed in yaeatmi, the pluintlff h8»;the.»fiilfamm^ 
two terms in y/Mch to chacrge the defefMhiitiiiifastoM 
cation (iQ. .1 

In ord^rto'ohargi^'thfi deftadbnat in mmnAmf.iivk.^ 
coats nmat bo taxed^ and'fimdjndgmcait ed^aed^mML 
ifithe defendant be in. the Qjaeen's 'prisons it i»» An^ 
agent^s d«ity> (on being ao instaucted) to-talEa tW: 
Dfoper steps to Qhafge him? in esecotinn* I£ hfti 
be in the custody of the sheriH in the oeiuntif prison^, 
the mode of chaiging^him in eaceeution. is« by ismdng 
a,*ea> m. and lodging it mth the xnA&rffhimS or hifti 
deputy. ! 

If on final judgment being signed itbefonnd^thafe: 
tbede&ndimt have any goeds^ B.:fitfai.vam^ be issued/; 1 
and if the sheriff lei^* the whole of tls^ debt mAju 
ceats! of these goods, the plaintiff shoidd. thenr dia»« 
chaige the defendant ; but if nothing; or onlyarpartf 
o£;the. amount due, can be made on the^. fa»^ the 
plaintiff may chai^ the defendant in^oeontion.fon: 
the whole or for the residue^ accoording to the Girevms*" 
^taaoes ; by & ca, ««. for the whole; in one. oase^* otfaL 
ceki se^ for the residue in the othatr* But it muatibot 
obserred, that the issuing die^.^.. does not enlai^gft" 
the time for diarging the defendant in esecij^ifiny and: 
therefore the/, fa, should be issued in tune to maha. • 
aievy.and get a return before the time for ofaaignigr 
the 'Pendant in exeeution exptreat: 



■%miHitovpw>««i9Pi«^i«<«w«iw«>^w««ipi^— ^■•««ww««^« 



{t) P^lke9 V. Bkrff€H, 6 Dbwl. 109 : liitat^Me TXmit V. 
IMte, Bart., 3. Nerile & Bmy, 3«8;, 

(d) Colbran t. JSaU, ^ J>omh bU* I hive 9M6d tbe piaft. . . 
tice on these pointa in the best, way I can, but the decUions.^ 
on the subject are contradictory, and have given rite to much 
confiision. The subject, however, is of less importance tlisn ' 
it wasy as it will now seldom come in question, in conBequenee 
of the partial i4iiolitio0 oi aureait on nunufipineeqs*- 



>; 
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Tbe satae obennuitattoeiB wUdi will, pferenii tbe 
d^teidUiit fvom being saporaedible . for ynot of » 
ctodaiMlioii, inttipser«it bimvfrom.bdmgisiif^erw^ 
for either of the other omses^* 'Ehete iire» however>» 
soitie>e«B^'frh«r6tb& 'defendant is not entitled to« a 
sfl|ieie«leasy thoogh (im pliiintiff dm^ not/ have pn>^ 
oeaded in tajae:)^ i£d*firalv If Hiece -w^.-aof tveaty op 
agreement pending for a settlement or eompromiie^ 
of tho'UilitleiB' in da8i[^nBtei»*the^de£mdan4)'vnlI n^^ 
entitled t(i a sBpemdete^.-pravided' the- treafy or 
ageeeioent uraro in ^wrrstuig si^ied by the defendant 
09 ]ii84ri(tt>nieyv or some other penan duly authoriaed- 
by him^ and it weie therein otppwc d? that proceedings- 
iMT^ stuyedi aib the d^ndanl/s request. Secondly^ 
Uihe delendamt* haive giyen- tbe* plaintiff a mtiee o€ 
his< intention^to' af^ly for Ms* disehai^e under thet 
IiksolT^it Debtors' Act^ or if he have filed his petiticoil 
toi tJhe* Insolvent Belrtors' Gonrt^i thowgh he< have 
gif^A^ the plaintiff no dotiee of it>; in either of diese 
caaaa the- plaintiff is not bound' to proceed^ and the< 
defendast'is not entitisd ta a supersedeas. If aix 
defendBnt is oneosupefsedafole, he is always so. 

It has beea stated generally, that a prisoner once* 
sapersfdabk^' is always se> and if the defendant be^ 
SHpersedabie for want of being ohaiged in esecntion^ 
the Tule ia*trcie> taits fuH extent-; but if the prisoner 
be anpersedabley because the pfaojvttff- did not' proeeedv 
to* trial or &ial judgment in due time, be may, by his^ 
awn laehe^ lose his rig^^ to > a supersedeas : for if her 
have-an^i^afiorteiity of applying attd do not app^ 
forit.'niitii the plaintiff has charged him inexeoution, 
(provided tht^ be dime' im dne time,) > he then- loses^ 
lua right to a snp^sedeas. 

If a-defkidaat have been superseded because the 
plaintiff did not proceed to trial- or final' judgment- in" 
due time, the plaintiff may, after final judgment, take 
him on a ca. sa, ; but if he hare been superseded for 
want of being charged in execution in due time, the 
plaintiff may have execution of his judgment by ^. fa. 
or elegit i but caonoi take the def<^dant on ateeb so. 
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If a defendant become supersedable^ the means to 
WUb^ td'dEt^^ at<ii;ub^k«d^ mihffiimnml 
AJ«e¥tifi^atb AdfthW (^ttfas^^'^He d^ib^iafit/ is cKi 

pdh^ h^fi^ ^gnerf'>ftiiS mH^^Lt^} ffi<i''cfetf». ._ 

A^«i'^dM'>ii^4tk^>t()'>i^ ^a^'iss iSo^mt^m^ 

is the plaintiff's London agent, and he will then xaKe 

feiidfltitiiwill hfe'dfSiiiittlge*l(^)V'^^''"^^^ 'l''^' ^f^^ ^^*^''/'*^ 
•MBy'thi'^tfettt itS'-G^oi'toi'W^liSi'isetH^^fl^ie f^ 

ittdgnlei/it, in whats*»etef» CMrt^'tHef^iitf* i^y^lfe^ 
W» ^btdn^,i f<:^'aiiy'<!ft?&^)<M' "iW^^^^ iid%^x^^^ 

i» 'prison f(«- tti6 8i)«ice'<Jf tweM^udie^^^ 
fiitttttbs nekt hfefore thfe thnd 6f tfcejr fcrt^^ 
i^tiUp^tie^ioh'fb]' «hat'ptii^(^ l^'t^'^fiif WHS? 
t^'sme^he of Ms-MAj6^i^^6c^mi'kt#^^^ 
toUHe tetitfactioa df sTlct'Gotitti'bi^ ftriftVKMi^aitfi 
dSargfed'VMiU of .du^tody As Ite" 'iWd^ ei^tj* WMff 
late-diPbild^f'bfslttli'^otfrtJ^' '"''''''■ ^''^' \^ li/iibrttB 
oilTUk'^ statute -it s^etti^'dbek 'hdt 'ttjitilf ^«& m 

^a^oikm in'vwifeffctttittn'fcK^s m;*4i^ 

i# ^d^ndttiitS -it'^ls* ttnifer«%l^fe''^l&if^'€a^ ffii 
totignWtft^HMd^'dfefeMdJ^or -f^WMih ft'^W«i«4 CAw^ 
§ff Ilfe<3Wd <6r» tt' €<i<ilti nfet'^df Tt^fcoWV-^'If 4W ^ *" " 
ififeit ^1^ '(rt^tAtied iili'>ettiieli' «f ><^J^ii;(fei«i¥^^ 
ab>iWe»ftihibs«eti '"t4e"it)^iJ^i6tf^'ittbse^tife^{ttii , 
the Court inWhitth^^*'^te^t)b^Wii^aVW#ttiW' 

«ti(^t>Wer^ Mit^^dT'iti'^ di^lk^mmi Ifhe'lijb^uca- 

r> i> )]h'\ 'liy* )n<( f'').)]* Tj'iiiiiJr-fL diIj .nfi 

/I .It fhn.iiiJn Jilt "T')t ,:ii-.M!j:u'hiir ^)/(t to 



ii;^' T) 




^^(fi)-^^ Jcpi ffi ^rtiAf^e^.4#4lKiWi( v%'J^B|M»j|^i 
sect. 42. 



~ (/) T^motiM y. Taylor, 10 B. & C. 114. 
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C4J ''I'^ ■ 1 )[! . , Jill .' • '' I i.i'." '<' •■' •' 'i . * ' '* 

W^ftr W^.^f 9)^s^lfei UJiel,, ^,„ pr<>?ided %m *bt 
{^i^pi^gj?9^,/B]^fl|i^r^iPf.tb^ <9p¥jts,, ckid: not. exceed 

ri .lit (liv/ '»d l/i:i; .tif'»„t. '. -I""- ' '''■• = 

[JP^p,;i,ifl;p4,fqjd jQ^ij^ap^s^. wod? of pFoqe^ding undflj 
^.f^^atfflt^, Jflj^y.^rjifi^g.ftTiotice of tiiei . intended 

aj(pua^iq^),,pnj ;fAfi-i>i^ miust be 

served ten days before; this a{)p}ip9.tioti i^ intended 
^f l^e ifad^b^iit ;ni2yj;be $^rv«d before tbe twdve 
i^^tl:^., p:f^pV^' SQ. tbat it .may nm, lyith the last ten 
Q^^y \^^ j^VfXabe^i of 4»y9 of that period. With the 
VpWPi ifi^X^ should be delivered to the plaintiff a eopf 
pjf.lihei i^davitof th^ defendant on which the motion 
]^. jVnt^ii4^ to be made, which affidavit will be pre* 
s^t^y j^^f]itioned. A certificate of the defendant's 
€;|i^i^QuiTnent| and of the causes in which he is detainee^ 
]p;i^t,tb^n be obtained from the keeper of the prison 
i^;iwbic)ibe is confined; this must be signed by the 
l^aeper, and his signature verified by aiiidavit; m 
amoavit of the service of the notice must be made^ 

Sfl the defendant must make an affidavit that the 
hi or damages for which he is confined in the action 
dono^ exceed 20Z^ exclusive, of costs, and that h^ 
has been confined in prison thereon for the space of 
tw^v^ calendar months These affidavits must be 
s^t to the agent, Yfhp must be desired to make .the 
mphia^ion, which be wiU do^ and send down the ruleu 
^^ch, must be lodged ^tb the keepei of the gaol^ 
agd the defendant ^jSU.be discbaiged (A). > .< 

,' ^^pre a pri^on^? lias b^^discbmrged under this 
act^ iHe oiscnarge does not operate as a satisfaction 
of the judgment, for the plaintiff may afterwards 
Mt!^*ikifi.'fh:o^'iM^ ^^^,'%tit'undbr neither of these 

w: '\ /. '\ ": — ^ — ' — ; ■ ' 

(A) See Form cf-Jfotice {«d< A^ldavifiKV ia AppomRxntect, 
43. 

k3 
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writs nuut the nece88ar7 wearing, apparel or bedding: 
of the defendant or bis family, not ihe necessary took 
of bis trade or occupation^ not exceeding the vakie: 
of .10^ la the whole, be takeo. 

If the. defendant hajre ^indbl)r»0il ftaudulendy ob-^ 
taiaed his discharge on,- any false allegation, anid. this, 
is made out to the satisfaction' of the Court, on 
motion, they will allow the pkuntiff to issue a fireah 
ca^ sa* aiid.takettbeode£Hidaiit-ufV>BMi<i4.^ • . ' 
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OVTI^AW&Y. 



In^ what 0mm rMoMstf t#i i Mm ^W iAraiMbd-&fc«saettl|$ Dfe« 
ftndftnt^Proclamatioiis— •Alloeaiur Exigent— Caution a» to 
-^How Defendant outlawed — Special Capias utlagatum— 
How executed'^Arrest of Defendant — Appearance — Dis- 
cbaii^g him — ^Revening Outlawry. 

PROcjEBDiNGS'to outUwrjr are generally taken where 
the defendant is not to be met with, and cannot 
therefore-be served with a writ of summons. Some- 
times thef' are taken after final judgment^ where the- 
defnidant caimot be found* 

If it be intended to proceed to outlawry^ steps > 
must be taken to obtain a distringas; (see antCf. 
p. 31;) the disteingasmust be lodged with the sheriff, 
and when retumabie, the sheriff will return it nulla 
bona and turn eU inoenius. Writs of exigait and 
prodamationa are then issued and lodged with the> 
sheriff, and the defendant must be exacted at five 
County Courts, and {woclaimed once at the Quarter 
Sessions, once at the County Court, and, in writing 
at or near the doors of all the churches and chapels 
iathe parish or place of which he is described in the 
writ (a) ; and this last proclamation must take place > 
on a Simday before divine service, and at least a 
month before the qumio exaetug, that is, a month 
before the fifth County Court at which the defendant 
is exacted under the vmt of exigent. All this it is 
the sheriff's duty to do, that of the attorney being 
only to see that me writs are duly lodged witn him. 

If, under the writ of exigent, the defendant cannot 

be exacted at five County Courts, in consequence of 

■ * ' .— — ■ ■■ ... ^ 

(a) See 1 Vict. c. 45, s. 2. 



2Q41 ouzDunRHYi" 

sOitna^jF.^gt oociHirin^ befoz&ftiLeirBthiiBioE tlidiffit, 
aapdifir/wriitht»dkxi'{ranras7/odatfiffir iaiffenitiia hsud^\ 

a}]i)wing/lhe lUimberljefr^^untu?! GoHiftajtat iihielji^ tihei 
dsifeiidlintibafi^tbeeii^diactedlt^ikbieka^ kM'at s(»3D(|i^{ 
more Couiiijr/iiScKfiiftBrasrriiittb m|A[0'ilp)tdi«'|i^^ 
(^(fiTOiif t.inl/i )'l*ii» oifl r;jf}or>zo otfii/jp orft ^no't^M 

tlcma'U)etjoikioiibn»ict la&esigcfi^ ot pnrtriOB'iteuBi andii 
p»rt rffiit^iao^mit of a^ocfcUievn'afigebt/iilhsjiiteaielfo 
should '/b« alb . (&v^e I • oonseia:^yd^ ; ^vadj s€c^s^{foc. 
sfaflasAd'onel beomsa^d^the ^ixoctiutMisoiiiiidtbe^^'agai^^ 
In order to guard agamst this, the aj^ei]tja^fe^ji!i0< 
issiies ith&'eki^^a^] slukvl^ibGi^tdmlttnkab oni i'v^N; 
days the next ftra:/€oa»t?)ri€bu]itajmiUtlxpib«Id^it]tt^ 
he^ irmy, i m « niakii^ * f tiie « ebdgBdt /imtidanMsi) t aHUw 
taw^ bdbTeftbefnbxtjidouatif^ Qoniti'&dkfvnii^ it8)nM 
tmfn, to issue tt! writ ofoalkvGaiiurf-tiigiiBt) arcr'get^ 
ifie(M> diie 'sheriiff's'iMBidB^r soil that > no Ominb^JiGdaii^ 
i]^/ki|teiJf«nebetiinB£Bitliertwa:iiYKk imn't '.^^ifirfo 
When the defendant has been.ficooliiiiiedfihrafe 
tifpses^ iond exaotifcd>i£ve>tiiiieSi>iasribe^oBf]iishifioi]fed, 
tfab* sheiiff retxmiSi ' on , tiui leoa^nt «v^a^<Kattm^r>xit| 
sent^ that the 4iefeQ»iaDt?iBtoiitl8ireB'j<:'T]^X^eindiil'0 
Itae^ it T«ill!'be taflbrisable^: if Jib Jninieitfqiy iand»iiib 
^(mIb^ to ' issue « ^imrii^ of' i^eeiaL -eopias! mtla^atviaJ 
In the execution of this writ^ the shfiadff iBnmdHiatai 
jury to inquire of what goods aod lands the defen- 
dant is possessed, and the party prosecuting the writ 
must bring evidence to enable the jury to find this. 
Having heard the evidence, an inquisition, setting 
forth the lands and goods of which the defendant is 
possessed, is then prepared, and the sheriff seizes 
the goods and lands for the queen's use, and by 
virtue of another writ sells the goods. The party 
who has prosecuted the defendant to outlawry then 
petitions the Lords of the Treasury for a grant of 
the produce of the goods of the outlaw, and a lease 
of the queen's right to levy the profits of his lands, 
till his debt be satisfied, and this is granted as a 
matter of course. 



.liif'tlid' Hefendaoarf; )|ievbo]ioi ipai«tef'K>r -gooisf^'lhe^ 

dtm^' oAia>€fara]ia3]iiwi]trii^')Of^iai3 dtlagatDmi ^(tHDugli^ 
iiiik spffdal tme'.^Bua9& hpeudj^xMyiit wlb ansTver thb'^ 
pwpase)ji in Tfad JdefbiddD4)is>itthen) eoii^l^d • 'to* ilttsi ^ 
disoburge infat eqteiidgra ddnmion (ii{ipeaha|eei'< > ^ ■ i • > ' 
Before the quinto exactus the defendant mayap^ 
peBix^daiditUbn^^Hladb/liwItdlfeiiikiit^s dgMA'^otild 
Umtb instriKtitBnf to it^ppqaz^atid Bfaonld >beiii£irmedi 
offi^tillniiAlatsiiof Jtb^ip'ocoddiD^ If ther^exigciit be^ 
goihg^ t3aa9> its rhmuiSiastf dtssiifr < 'and > send'. & ^vriib >< of 
si]pe|5^dc^(idfftiie^icaij;eizt^^i;i^^ lodged^ 

liWfikte dcloodaxitniflppeat^ •tibd'^ proceadings' in- thei 
atstibnilheh'gbttiv/asiinfoitiJiiwf'C^ i > 

w2firithEfiHeiitlainty T lie: flitter »'fin^ judgment in thet 
aedaxii tdie'^p^dtfeedingd ate; oalriedion-in >^lstB samei 
HKOBj^ii'flBt desqifaedialiQfvei^oidy in that case die d8*> 
ftnddjkt <enui)6i lerersei the" oHtmriy, iror get Ms diB-M 
charge from theKJeapioar/utligatumy without paying; 

tlK[l&lft'J■lliif0OSt^.l!-M>i '^lu: - -. t <■■ : 'J 

J>Ai<^cte£nidaDl}^'«(n<mQ^M)in) to* lihe Court, or hy apn 
p]|ing[fto'jt>^dge atdiambers, oan generally have ther 
aii1iBkr3i'>iiAi%rseCL')a8l'a •matter!€if course, oil oon*:^ 
ditiehrfof appearinjg t6 b netMractiwa ; or. if the ^mik 
lainrj'rijidiafteffitjstd^en^ ctt» satiafying the plaainfcilE 
Ms^fdehftfand'ttostd/' >n't .t'-w •^..'i '• ,<u- •-,./■ > \^ ni 

-f/'it')(j "ull >'i)(fi:I l)lfr ''h'l..^^ f.;-| • ]• '.ri • ,, I'-, 

UTfJ 'Jflt iJIfiUl'fir'OKj .'•■ij'.d *M!' '•• •.,,'-.!-<'., '.i.;<t 

.^ffl I f/nlt o) /Tjij Jii t ■»!'';:(» .n < » •;••'• ■ . "'-i i. 

tMiittjJ' ,fi(j[)l,''iri|t.rt iiK I.,!')!!'/. •).'. r.'--i .:i 

ki )M|t((ii »t')l) 'HI] ij');i!' Ut <\-")'j. Ii'i!' - I.'' I ■. • 'i.''^ 

yH '*)Ui\ .'y<ii '' 'i'»'>j)i) ''fit f')t '•! ii' i ■... -: , 

vtiiitj )'f'l "iMKfo ') [t ^:|')> 111' ,..',.(; -.,• 

irvill V'l //idtnci o) 'M:;li((')tM{» ;'ii 'i n . .. ',' 

'to jftfri'^i i; '1')^ /■i!;<f. »'( I -Mft t(» .,( ■ • ■ - ,.• 

,f?l)M/'.I ^I'l 'to ^trt,..t J .,.!• /,.,! ,r t (. . ,'1 : 

'■' i' I *\\i\i\\ 
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Obfect of a Seiie Vfeias--3V^eii J^dgmetit tt^htt^'^k !%' 
oldr-Wheii Seise FiciMfUiit^'kiiBMSlwi^N-'^HoiW UilJBi^pMI^^' 

Wife^ Against Husband and WifcH^By Am$^ffiM^Qff.^Bn^u 
rupt or Insolvent — Against Bail— Of the Vfxk of So, ftmr" 
How to proceed — If Defendant be in tlie Count^f^^— Ifiie'liV' 
not—If he dd nofappeajv— If he do appeapi**Hcrw t^ 'appear * 
— Subsequent Proooadingt-i-'Jud^ffittit^>0(Mti£ 

It is not intended here to particukiize all* tKe 9^^* 
in which a scire facias may be neceasary^^^ut ctu^i 
to state what the country attorney Has to do "^^ijj^ ^ 
is necessary; ...40,; 

The most usual object of a scire facias is ta,^i|atu^ 
the party issuing..it to have execution upon, 11 Judgr. 
m^it, where, fi*om some circumstance or oth^^^/l^i 
execution ought not to be issued without^'^giying thifi; 
defendant an opportunity of showing causei^^jf Jhe x^ao^ 
against it ; and this is precisely what the writ caOs 
upon him to do. Thus the case where (it isws^. 
I&equently necessary to issue a scire facias, is wher^. 
the judgment is more than a year and a day old^ and 
the reason given for it is, that where the plaintiff has 
so long slept over his judgment, without issuing exe*. 
cution on it, a kind of presumption arises that the 
judgment may in the mean time have been satisfied; -, 
but where there is anything to rebut that presump- 
tion, as if execution have been issued and returner 
nulla bona or non est inventus, and filed within, the. 
year and a day, it is not necessary to sue out a , scire 
facias, but another execution may be issued without 
doing so. This suggests the consideration, that where 
a judgment is obtained which may probably not be 
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acted onrnitliiiB a.year. and aday^, it will be a wise st^ 
to- iasue* a fi« fa&v and; ^t the sk^iff to retam to it . 
fisfla bene, (which hie'^mlldo on reqvest.as a matter; 
of course,) and to file the writ and return; the ex* 
penae of this is txifluigki^^'tb^diBfepidant need know 
no&ang^ it. This proceeding will, aa it is expressed, 
keep the jndgm^it.alin»^aiidLwJi8A/it becomes neces* 
saiy- to issue exeeution. it ma^be done, though the 
jitdgQiBnt.heaQi^ tbaa4&jfe«i:M)d a^da^old, without 
piooeiedin^ tch n^&.it- by^s^ire facias,. which,, wheiw 
necessaiyj causes eeitain defai^^and. gives the defenn 
dtot^atf (^orttutttjr of pleading to the scire facias, 
aadPof etBn driving, the plaintiff to try the cause at 
the^as^iza^ if. the defendant be so disposed. The. 
case.which . baa«baeii4 m«ittioned. i& , a. caw where the. 
party- himself who obtained tiie judgment, seeks to 
luwetexifactttfoirtiponit. There are other cases wbere 
a difllbraM^ pfirtjr.fh)m the one. who obtained the judgr 
meat ^t^ks to hare exectition of it, and these are 
pn^pally the following: — 

IrV^iiify die after he has obtained judgment^ his^ 
exedy»iiB t)r*iidlhims^ most bring a scire facias 

to hKfie execution of the judgment. 

If^'a.w^OMnr. marry afi^er she has obtained judg-r 
iQai^''i^#.libsbftnd and 'wife must bring a scire facias 
Wote'isstting.exeoution.' 

W^xA^ jndgaiedt is given against a woman, she 
loarrjrj 'a, ^cire" fiicias must be brought against her 
and hl^ hhsblita(d,'.befi>re the party who obtained the 
jiidgnren(r'can"!liav^ execution on' it. 

u )illter:a party obtain judgment, he become bank- 
mpt,; or an insolvent debtor^ . his assignees must 
bting:a seire fdeitotib hare execution of the judg- 
ment 

uiere-are vwripus other cases in which a scire 
facias: must be' i^itoed, but as they* are not likely to- 
wise in\a cc(ant*y' attorney's prad^e, the only other 
<^ which will be mentioned is the scire facias 
^^gainst.'bail on their recognizance, and this is the 
^i>Qd.mdde of suing bail, where, after judgment has 



him ■■ ihimitii^ym^ mi "pikiitaii 'm^ miiisi 
The writ- Wf" ^t^'faiaks^iy, 



<*itt*'ttlfe'V 



B pairy tWit 



iAUk 











it be a scire facias a^inst ,bail» inH^M&li^'l&s^^ 
bfe' directed to ttie'sheriff 8f ^adie^?"^-'. 
The writ is is^ed by tHg toriaa'^gfit mCn 




bfe lodged TWtK. the sheriff,' Who;^4f ^' SMi 
reside in his cornitV, intist fj'^rdltfedtferf'lS ititfib^' 
him ; this he will, do, ind ^pi^^tttufH bB-'ffi^5™ 
that he has summoned hiui. ' 'Th^'^infe AiAd'^-^^' 
mtist then be obtained* from iite sheriff; a^tyi 
on receiving it will tal^e the n6iS€fs^ift^'OTfebi4ii *4J 
judgment and execution. BtLtj Hf ^M'lWfeidttilt 
not be fomid, and Wve no ri?sidfeljce*'in^i T 
to the sheriff of tvhich'the tfrrit is diitfeie'a(,'i'c( 
the writ must b^ thMe ^d sfetVed;*6n''ttifaH^J 
he is to be fdtmd; and th^ coj^ Mt s!i<rfaa' W6 
a notice written under it, that the origBitf^lnyiierii^ 
lodged with the sheriff; and the -original writ unist 
aecordib^ly be. ktflb with the sheriff^t twitki « mtcpest 
written on the back of it in these words: **^%*? 
returned nihilJ' It ought to be left ^tlFtlte^^h^ 
before it is served on the defendant, and, at least, 
six days before the return day ; and on or after 
the return day the sheriff will deUver it back to 
the attorney, with the return of nihil indorsed, who 
must then send it to his agent. An affidavit must 
then be made, entitled in the Court and in the 
cause, naming the party who sues out the scire 



IT a defend^;t,,^y^ been, served, or aummaned, 
OBy^jBgijj ijjijWjS, e,niiplpy an, attorney tjo ap|>ear ^d 
jmSmnfi ^m W^ ■ ^P^^7- stiould sepd ais ageab 
^&)fiflS¥ W^rFi t^^ aijjrimoiis servedj^and the a^nt, 
^iff (^^<^ij'he,;vy31|;tlien, if the plaintiff t>toceed^' 
¥^'i^^ff? fl^ ,p£, ^eclacatipn, aad requisite inatruo- 



)^ijjl^^^j^,f^ »ctioii,,aH just stated, will go, 

■i3i^fiftii'5rW*P'^ W pfitainea on a scire facias the 
inofay '^^i^ ^1^0Ul|^ Jtft s^t tp the ageu^, who wijl 
^t.tt? <»si?,wxpj, fln4 5pad any wecutiou that may, 
^igb(rt^,|fl^h,,fp]f,wj)at v.B» recovered by th^ ori^ 
q^jiijl^«St„^ fojr, thf\ copts oil, the jitdgmept n\ 



j^tfohSae thdiBvnd'afi.HDliM. and AfflatMt, io ' Appendix 
>m^it^.- .1,,.,-,, .-.il' .■■ ■■ t,. ■■■ ' ,.-. 
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CHAPTER XIT. 

WARRANT OF ATTORN^EY^ 



u • 



Object of a Wamnt'of Attornef-^If AcdoD.pelidiiirorntt--' 
When Cognovit nmy be more advantageoosr^W^ea jxreiL 
by Pri8onei>-How E^cpense of it to be provided Ibr^lBing'. 
Copy of it with Affidavit of Execution — When not neoessarf 
— Proceedings to obtain Judgment dtf ad odd' VftatttaA of 
Attorney-- v&en less than ten Tears eld^^-^iwitai bm»»u> 
Judgment on it. 

A WARRANT of attomej to confess m judgmefit i]» an- 
instniment) the object of which' is to enable the patftj* 
in whose favour it is given to obtaiH' a' jud^ent' 
without. the expense and delay of going throng lie 
usual steps of ^vrit, declaration, ftc., in an ae^oiii 
It always authorizes a judgment to be entered- up fdr^ 
a certain sum^ usually (by way of paialty) decMc^ 
the real amount intended to be secured ; but th^r^^ 
amount is always mentioned in the defeazanoe v(Mik 
follows the warrant of attorney (a)* 

A warrant of attorney may be given, wlfether m- 
action be pending or not ; . hut . if an aetion be ptti^ 
ing, a cognovit; S given a^r declaration,, is as-safe 
and effectual as a warrant of attorney; and indeed 
in some cases it may be more so, for a wanvBit o^ 
attorney as well as a cognovit is within the Bankrupt 
Act, (6 Geo. IV. c. 16, s. 108,) but a warrant of 
attorney is not mentioned in 1 Will. IV. c. 7, s; 7, 
and a cognovit given ailer declaration is (6) ; besides 
which, judgment may be entered up on a cognovit 
though more than a year and a day old, without a 
term's notice, and without any appHcation to the 



(a) See Form of a common Warrant of Attorney and Be- 
feazancci in Appendix, sect. 45. 

{b) See Crosfield v. Stanley, Bart., 4 Bam. & Adol. 87. ' 
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Ceurtora judge ; but judgment cannot be entered 
up on a- wanant of. attorney after a year and a day 
'mliiontan i^tication for lea^e to do so, wbicb apph* 
cation nmy cause some trouble. 

A wainmt ofr attoHi^y ttuist^alyfaly* be on a proper 
stamp, and in practice is always under seal. At the 
time it is exeeuted tbere ^musi be present, on behalf 
of the person executing it, some attorney of one of 
the- sapeiw &mrt%/Tid^e- muBl be- eMpremfy named 
by wch pers&n, and must attend at Ms- request 
to inform him of ,flie nature and effect of it before it 
ia.ex^uted;j.an(l.such attorney must subscribe his 
nametito ib»\ waxmnt. of attemay as a fatness to the 
due execution th^eof, and must thereby declare kkm^ 
se^ to ^ the-a^omey- f&r the perewn executing the 
samSi: and stute that he eubscribee as such attorney, 
(L &. 2 VictH o« 1\0, Sk %) and if; the warrant of 
attofmey is not executed in this manner it wiU not be 
rendered vaUd(by ppoof, that the person executing it 
did.in> fact, imderstand, or- was fully informed of its 
nalwe. and :e!ffiect (a. 10). These enactments apply 
to wacrants. of attorney in all cases^ and not merely 
to ottfea whore the. defendant, or person executing, is 
a.pfisonm*. The attestation, may be in the fbllowiBg, 
foim :i — *^ S^^^, sealed, and detivered by the said 
"A«.JBk, in myti^i^esoiee, and L declare mysdf to bft 
''attome^^foTthe^^said'A. B^, and that I subscribe as 
"suA. attorney.. E«. F.^* attorney at* law. (Besir 
*' dence}/' The defeazanae to a warrant of attorney- 
mast ha ToittOi outbid same pap^ a& the warrant, of 
attorney itselfi 

The numeroi^*:.i^lieatiQn8.whiiell have been sue*- 
cesaliiUyj made to set aside judgments on warrants of 
at4orQ^> aqd . cogpovits on account of the. enad> 
meots/ joat mwitianed not haTing* been comphed. 
with^ s]iow.hdF im,iM)rtant it is/that attention should, 
be paid to th^n. The mistake which is most fre- 
qo^Mly made^ is the attestation of the instrument 
py an attorney who is not named by the defendant ; 
it is aUoiwablej.ifithe. de&ndant do not know any 







is employed by^MAi.^thkt^^^ '^6^a*^%S^^ttf W 

the plaintiff's attcWifeyJ^bUtiitli ffttfi^^W^^ing 
tBfe %^ (^•'toh %ttbrti^y; 'iM'^1e«i1^*i€lfe ^SRflclaiit 





kfbt^ befen feni^t^yed bt'tte pijy!tftiiPirftoJ^%*i3^ 
<*trtnwcted ' *Mth ^ the ti^tosteftife' in' ^igisydtoi^' dtlgftft^l* 
ftetfoi-thedeftndriiitl'' •• ^" ' '"•n;^// ^nfi d-jniv^ vyi 
''Whete kn^ttbttiey'pi^pai^S^a'>4Arrteiii<6f^ttt 
Ifce .expe^6 iof which' iy''t6''^6oBa^''^<i)f ^fti3^j 
oMhe periton eitecti«faigit/'We'%iittrt:«(' ^^'^kW 
^pcWsd paidatiM tito^;'ot iki6lwM^itt^<tiie SttAtf^ 
ptea^A in th^ defeti^toce tO b(j '^eWikdr^ftf ^f^Jttdf- 
ment be signed on the %a^i*ttftt^<5f ^bttor^/^ii'fWMfe 
^Io\ted ivill include ndtMng'bM toe^MJ%'>tt)6tti^oJJthe 
judgment. Which iiS afl^ «*isei^'ai^^^t^ve'Sh5lli^ 
iii'the Queers Btoch; ^vfentj?* Stelfttig^^tof'tlfe'^OS^ 
mbn PleftS/sind iyixty-«i«'^hffling*4^'toa^^^tTi^ic^]fe 
Ate' Bxlcheqtiei- J toi-^tiferfefbrej 'if *the^ jftiioAs^ ^ 
ob hasdhg^i/h^ ei^nsfe'if'tfei W^Attt^^'»jt(«ft#» 
eluded in the costs allowed on the jtidglSilttft,'lfe W: 
his dBent' Will ^b«b^id^te"A\it!h'bofe».'" ^J-'^^' "^ 
^ In'oi^der that a^judgrriefit W tkedltiite dtt^A^lil* 
lunl; df attdi^yitiatl)^' 6f'«ny'a\^ail'ftts'^»gaMfw 
assignees of 1^6 'd«m^fotMj if l^^^«fW^(]^^b66^ 
bankrupt or an insokent debtor^ 4t- 4» nccos s a Fy A«t 
a copy of th&warr«Q|kiOfffBttonM»^> oftithfl dofe^iss^nce, 
attestations, and «11 indor^n^e^ts ^iherff6n;< toother 
with an aifidayit showing the true time of its execu- 
tion, should be filed within twenty-one days £rom 



^mimk^f qf ^B^mm^. it , ift nprpp^r, f]!^ .F^fttey^. Cowt 
rig|ie^/W,it,)fiyMffvtwfiftt5r-i^fl Jay^jfrpffli Jitiie^ftW 

1^ ji|4g«fl(^tr.wa)1 be.^igae^ i;^o^ it as; a m^fJater of 
fteiii:f^V)]M^^i^;t)i*t.;p#rip4 haye. been iJlowe4 <o 
*JH>^*1 5«4gmwti: caniK^l; be , ^igw^ji without l^va of 
jth^{,t}wrt,;prjj^I jwfefi^ This l^aye wiU be granted 
;«|>^^fkprpdu/^iii^,p,afiS^^ stalling the i^nsideiiation 
for which the warrant of attorney was given, the 
^i^^[^f)pj^qirt(9$iii^(ltbe ai^ouAt remaining due to the 
p)y|iiM;^t;^£^(jfor^(piWcipal{uid^i and stating posi- 

^yi^lj ,th^t fj&is, c|eien(jUmjt was alive, within a certain 
j^xajn^r q£ d^ys &(mi the time of making the affidavit, 
.w^^'tfum^be^^iifhould never exceed eight or ten, but 
^$cl,he>Wi,if .pQSsible («?>. 
,,j^fntlie{Wax?a^t,pf <i^tomey be less than ten year* 
^^\[i^»;v^,tfjo^tjsfktef up. judgment will usually be 
gf;90ie4ivp^^(^ ^4iEivit in the first instance ; but 
$ ii^,^ pidex, thoa. texi,: yew:s«,a rule to show cans^ 
^pjjy y^ , fefh grfl*t^ ; , ftnd, tl(us rule, when obt*ine4 
j?nuBt,S)|5,p^n^dt9^,ih^/ d^fendwt, and, made absolute 
jnli(e,^WWl_wy. ,.i ., 

In order to gjet, judgpttentsigp?4 m the. warrant of 
irtb^mqy, (rtlftb^^A^iWiC^ftSft^yjtQ be done, if it be not 

^ii^pifejarl'^ai^pldf Wsto.^^i^it •tQ.;t^e,ngenti if it b^ 
^ftfn^,thi^,44)py^t^P54avi$ pft^^rtialsp.bq.sent.to Wm.,, 

-IIO*J/t) 3ji \(> MMlft )tfll ■>iil IJii, >t {" !■ ' .' ' .'. ■' fi 
mOlt 2Yb1) ')I[()-7Jii*J//J UUi^ fr I'..! -. } jj ,(|oti 
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PROCKEHINGfi TJNiiER. J^TJ^B.VI^'kj^Vp^ iiCT (fl). 



When Application ia&de--^X^n'<fitnd"'«Hij^'<^ltae^^Bk''fir 
Order nnder thb Adih**lSUm BxfeGidbii i)iiiiitdrt6r]|niOBd 
— Issae--Tnal*^Heiw Ckushmt to .pxvesedr-^HQwChoiQdiftp 
be dealt with pen^ng >ProQef!di%g9^<^PrqQee^|P| ^f^ CS!psl 
of Isfiiie — Costs. . .' ( 

It ^1 SQm6tiv»s}ia|ipeiiywbfiQ.thB;sheifiX4u99>^d^ 
' goods under '1^ writ of fieri :fia,cias, 't^ i&ooBm perMii 
-will set up a ciaim to iklBm, «ttd:.gi^e> ifae^shi^ 
notice that they belong io ium^ alulauit jix>.Ahe:fb- 
fendaat. In sudi a case,. if the^ietiff -ihe diniUial 
whether the goods be really the, imoperly of ihn 
claimant, he will usually, for liis.lown i|>i0teelii|i, 
make an a|>plication to iJie£burt»iundfiir .tih^Jfiliiv- 
pleader Act (1 & 2 WM. I¥« c. 58i«.)^>. ^Wb 
appHcation may be made to th&Cburtb/i)]r^to a (jvu^ 
at chambers (5). .n , - 

A rule or ordor obtained by the fshedfii ruoderitl^e 
Interpleader Act calls u^on the ^e»&GutM(n . 4rreditar 
^andon the dsimxatioBpipsaK.modjBtAtBj^ 
iiheir claims to the properljV'And'lo'aMaBtain^riv- 
linquish the saomey and abide by such, order las^Ae 
Court or judge shall taudce On beaag served liifli 
this rule or order, the eocecution credkor should dxia- 
aider wJiether he ^ try the question m& £he didmaiit 
in an issiie to be ^tnied at £he assbo), ifor that i^ 

t 

(a) This chapter is confined to the case where the sheriff ap- 
plies under this act, as this occurs frequently in preoiice ; hutit 
IS to be observed that the ajct provides for a sLndlar applicati0ni 
(wluch may be to the Court or a judge at tchambers,) afttf dfe- 
daration, by a defendant -who is sued in respect of sonethiag 
in his possession to i^hich he claims no ri^( but is in d^bt 
whether the plaintiff in the action or ainotber claii^ant have the 
right to it. For this see the act, 

(b) Stat. 1 & 2 Vict. c. 45, s. 2. 
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^ikwasys the lesolt where neither party will Telinmnih 
:liis< claim, and the Oourt will never (imleas, indeed, 
•fay teooB^axt of beth parties) decide the question on the 
affidavits produced, on appearing on the sheriff's 
sale. If die eKSOuiicMDi.ttf^aiko think it will not be 
^woitli his while to run the risk of trying such an 
issue, he 6ught'not to appear on ^e. sheriff's rule, 
'bat let the matter be decided in hcvova of the daim- 
«Qitt^#iid4xi ihat'tqase .(if .he^ha^ve iK»t interfered in the 
l aciaq r e of lAe goods, by diireDtii^ the sheriff's officer 
'i^beat g<R>db*to sms, 'or otherwise) the Court will not 
drde]i^ldmtopi^9iny'eoflt6. If, however, he deter- 
mine to dispute ihe daimanfs property in the goods, 
ins'^EtMrney'ShoiddiTeqnest his agent tto obtein and 
'Stitd.. Ixini a m^-of iiie affidavit upon whidi the 
^Affit^'obtaiDfid' the xule, aond .the plaintiff, or 1^ 
^itttemey, shoiildrtfaen make a abort ^davit, stating 
•Aoirtty his belief that tiie goods areoaot the property 
:4if the 'daifliflBt,, andveiy gcneraltythe grounds of 
aoe^ he^f. 'it ^is not necessary to »iter into the 
itt i i aiua stajsees at ai^ length, for, as before ebseired, 
-tiie Court <wifl not decide the question on these affi- 
'ilbftijDSf hut* will 'Older auisnae to betraed, which will 
raise the question whether the goods were the pee- 
*||^^s^49if the iolatnaait txr not. I&s affidavit must be 
tseut ^to 'tdie agent, who should be requested to in- 
tttrtiet ooufisebtO'-iq^war cm therole* it may happen, 
"mben the matter loomes bdore itiie -Court, :that ifhe 
jclaba a a t will not appear to sui^Mnrt his claim. If 
*lhKt^be 4te case, the Const or jud^ wiU usually treat 
it as an admission on his part that his daim was um- 
founded, and order him to pay the costs of the ap- 
pewatioe of -^e-eaascuition creditor on the motion, and, 
'm some cases, the sheriff's costs also. If, however, 
he do appear and support his claim, an issue will be 
.dbreeted. This issue is prepared and settled by the 
.mransel fcHr the paarties, Init the agents always attend 
*to' rtkaa* Neitice of trial is then gsven, and the trial 
takes j^ace in iSke <8ame manner as a cause at the 
asoses ; formerly the issue was a fei^ed issue, and 
the question of fact to be tried by alleging « 



216 PROCEEDINGS TJNDER INTERPLEADER ACT. 

urager between the parties on the truth or falsehood 
of the fact, but by stat, 8 & 9 Vict. c. 109> 3» 19, a 
new course is pointed out by which the issue is raised 
in a more direct form. 

A party who has made a claim to goods adzed fay 
the sheriff, and who is aware that the sheriff inte&ds 
to make an appUcation under the Interpleader Act, 
should, in Hke manner, consider well whether he wXL 
run the risk of trying an issue upon the validity of 
his claim at the assizes ; and if he determine not to 
do so, he should, before the sheriff has made bis 
motion, give him notice that the daim is abandoned ; 
for if he allow the sheriff to make the motion, md 
afterwards abandon his claim, and do not appear on 
the rule, the Court or judge will, as already mo- 
tioned, order him to pay the costs; or, if .he do ap- 
pear, but do not go on to tiy the issue, he will still 
have to pay the costs, which in that case will^ of 
course, be increased. If, on the other hand, he make 
up his mind to try au' issue on the validity of ike 
claim, his attorney should instruct his agent to send 
him a copy of the sheriff's affidavit, and should then 
prepare an affidavit, stating generally how it happens 
that the goods are his property. It is not necessarjr, 
for the reason before given, that the affidavit shotdd 
run to any length in setting out the evidence of the 
goods being his property, and this had better not be 
done, as it is letting his oppcment into his whole case, 
where there is no necessity for it* The affidavit is to 
be sent to the agent, with a desire that he will instruct 
counsel to appear on the motion. 

In instructing his agent, the attorney for the 
claimant should state what he proposes should be 
done with the goods in the sheriff's possession (if 
they h$ive not been sold) ; with a view to save the ex- 
pense of the officer remaining in possession of them, 
the Court or judge usually orders them to be sold, 
and the money paid into Court, to abide the event of 
the trial ; but if there be any very strong objectioii to 
this course, as there will sometimes be, on the part of 
the claimant, his agent should be informed of it, and 



PROCEEDINGS UNDER INTERPLEADER ACT. 217 

in such a case the goods are sometimes given up to 
tibe claimant, on his finding security, to me satisfac- 
don of the Master, that thej shall be forthcoming if 
the ultimate decision be against him ; and something 
of this kind should be done, for if it be not, and it' 
espense be incurred in keeping possession, that ex- 
pense YfiSl certainly fall on the claimant if he do not 
ultimately substantiate his claim ; his agent should, 
therefore, be always informed what is proposed to be 
done iu this respect. Of course the execution cre- 
ditor can never object to the goods being sold, as that 
is the very object of his execution. 

After the issue has been tried, the successful party 
must make a motion to the Court, or apply to a 
judge, on an affidavit, stating shortly the proceedings 
previous to, and the result of the trial, to have the 
money paid to him (if the goods have been sold), 
and that his opponent may pay the costs of the mo- 
tion or application, and of the trial of the issue ; upon 
wbich a summomB or rule to show cause will be granted, 
which will always be made absolute, as a matter of 
course, except under very special circumstances. The 
successfol party must then proceed to tax his costs in 
the usual way, and demand them of his opponent, 
and if not paid issue execution or apply for an attach- 
ment against him. 

The motion or appHcation for the money and costs 
must be to the Court if the original motion were in 
Court, but to a judge if the original application were 
by siunmons. 
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CHAPTER XVI. 



'Reference by Judge's Order — By Agreem^it — By Order of 
Nisi Prius — By Parol — When Submission Revocable — when 
not — How to compel Attendance of Witnesses— >0f examm- 
ing^ the PartieB-^CondQeting the Helierenee — The Awards 
Hew to proceed on tt-^Signiiig jQdgpient»^llaldng Sob- 
miasion a Rule of Court — TauAg Costa— Demawdiag 
Amount awarded and Costs — Proceedings to obtain Attach- 
ment — ^Motion to set aside Award — In what Cases it dn 
be made— At what Time — How to proceed. 

Th£ cheapest and least troublesome mode of rafiv- 
ling matters to arbitration is by a judge's order in 
an action, and where no action is pendiug it ^ 
he advisable to issue a writ, so asL to giTC a judge 
jurisdiction to make the order of refereooe ; diis 
sayes the stamps necessary on honds, &c. ; and 'ihe 
order can, when necessary, be made a Role af 
* Court, without the trouble of affidayits of diue 89- 
cation, &c. 

If it be determined to refer, and t\as mode he 
adopted, the attorneys should agree on the form of 
the order ; the most usual form is thufc giyea in the 
Appendix, sect. 47. The attorney for eadi 'pKtj 
should send his agent a copy of the form agneed im, 
and one of these copies being signed by hoth ageais, 
the judge's order wUl be drawn up upon it, and each 
party can have a duplicate if he choose. 

If there be no action pending, and the parties 
prefer that the submission to arbitration should be 
hy agreement, it may be in the form given in the 
Appendix, sect. 48. 

If the cause be referred when called on at nisi 
prius, the reference will be by order of nisi prins; 
the form of which need not be given, as it would 
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•BOt be useM. In such a lease u yerdiet iis usaaUy 
•tBk«n for the amomit of debt or dramges ^stated in 
4Jie dedaratioii^ subject to be reduced by the arbi- 
4antor's award. 

A 8«bmi«ion to arbitration may be by ^rbd 
agreement, but in that ease the submisaion caanat 
be made a Rule of Ck)urt» and the award cannot be 
enforced by attachmait but by an action, which is 
'also the method of enforcing awards where the sub- 
mission, though it be in writmg, does not contain an 
ligreeinent that it may be made a Rule of Court. 

If an action be pending, the reference is usually 

of the cause and all matters in diffeience ; but if the 

parties please, it may only be of the cause. In 

the first case, the agreement or order expresses the 

reference to be of " all matters in difference between 

Ae parties;'' «i the other ease it expresses the 

irefereneeto be of ''all matters in di^renoe in the 

xsuae." The reference is sometimes to one person 

isnlj, . sometime^ to two, with power to appoint an 

^umpire; and the fcmn in the Appendix, sect. 47, 

.flkcwffs the form of referring to one ; and sect. 48 

'.allows the i&na of referring to two, with power to 

mfpauot an umpire. 

If the submission be not in an action, aad do n^t 
>«o»lain< the dause of agreement that it may be 
-made a Rule of Court, either party may revoke the 
tikrlntrator's aathovity, at any time before he makes 
tfattiaward; but^here the reference is of an action, 
or if not of an action, if it contain such clause of 
iftgreement, neithsr. party can revoke the arbitrator's 
.authority without leave of the Court, or a judge : 
and in that .ease the Court or a judge nmy enlai^ 
^Ae time far the arbitf^ator to make his award. — 
•(Slat. 3 & 4 W. lY. .e. 42, s. 39.) In cases within 
ike stttMe the arbitrator has power to swear the 
witnesses ; and if a witness will not voluntarily at- 
'tend- before him, a judge's order may be obtained to 
.compel his attendance, and also to compel the pro- 
duction of any documents he may have ; an appoint- 
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jtfi^nt/'kignltt %tTie ai'bKmitoi'' dr 'iitti]^irfe>^ motile 

^^tVia'bh tile witness, at or'Aft^i* tWtim^ tHi^^oWdr 

1]^' ^^ryed, and the witness is ej^tVsi tdli& ¥i^#i!^ 

ik ih&saine manner as upon a triad; 'aA(d ^¥^kKl£k 

be compelled to attend more tlfaM l^'^ddliiteftilrtfe 

a^b, ^to be named m tHie ordbr: ' (B^. '4b, 4l.) 

jWlieme k fe necessary to obtaik this orders'; Waffi- 

xlivlt must be made^ stating the sUbmi^ibh/^lkVfife 

Werehceisproc^edmg, that it is material to 'hav'i^'<te 

^a^tehdaificei' of the i witness/ or' ^hetrodttctiotf ''(ST 1^ 

dociiiiHt^, 'aiid that the party applying foi' taf^'brHfe 

■ikh^t)t safiply prbcfe^d wiAout thetid; -atad it "uittitilfl 

mo'ktkie tte4eslderice of the witness (a). ^'•'' '''''^^ 

'""' Wh^r^ it fe S6 agreed xA the order or sfiibinfiiliJtt, 

'^tJ&'e^ai-bitratoi' ittay (if h^ thhi¥ fit) exrfitfi^^fe 

^^iaiiifei^'ks Witnesses. The 6l^ect of st^<5h* lari^fe"^ 

n^nt, however, is much misunderstood ;''it^isC^i6t 

^At'the 'party may be allowed to provfe 'hli'^W 

•^ease; but rather that he may be examined S^^ii^ ^t- 

^iies^ fdrhis JEtdversaty; and, in general, 'tijf6''iid*tet 

^;c(Atrs^ Will be for the arbitrator not tb 'etiaiiMe 

^'eithei* party, unless he be requested by thtf 'irf^fc- 

"skry to do so. It is, however, en'dnely in' th!6'^ 

' i^i-etion of the arbitrator whether he Wffl fexaflttWe 

the pairties or not, apd how and tiAdfer *#hift >(^u!tt- 

^ stances he will examine theihi ^^rf'Sh gjifrieitf^e 

('arbitrator has the right tb di^^ctWoW'thi^^Mfeiee 

' shall be conducted, thoiigh it 'ii us^ 1:b»*^»feia§«A% 

'^a manner nearly ^niilar't^ 4hfit Iiy'aifo6^'tinti tf{#%t 

"iiisiprius. • • ■ —■' >at II rufo') 'to oIjrH 

' The arbltrdtbr,' hi^fe^'heat^ l!h^'^feVifte6b^,>1*l 

proceed to iii^e his-ai;«rafil t'^x0iHW\Moi^e^yiMSt, 

where the.ferbJtratol- liasyoVl^ «A MUt^'^Oi^me 

' for tnaldng his'awkra]' 'iemii'hii&'XilPm^^mmo 

- do it; ledt hi^ rio^r s(houl*-^f5te; iafla^Wf«hl«liiN)- 

':qfeedin^s Wcc^fomfe ^n^i^rf:'' m* iwifrd'»«Wftl^Wl«a 

'4 1/. tS*; ' staiii't), If i^^db Adt ctJntaJdnHhiiW«m%i 

^'tB.^mdi''Mii K^ittist^haW^ att'iaclit36n»>8fiiift^Tof 



.»o 



-^^7 S#ira'^^'AMffa^J/j4n' A))t»ettdHE7<^d^^ 



Jt;.i5f^jfo^j(By«iy..fiompletc fiftei^ folios nbov^ % 
.^^1^ .fiiRipeD^, , : .Tfepi tufw^d is deemed to . be publisl^e^ 
^S^^^l^^^s haTe i^otjiqjB that it is. ready for. fnei^^ 
iJfti?fiP*"f!'y jitt whose favour it is maxle usually, payp 
.^.^^Kator^^ f<^^ 4uid takes up the awards . , 
^^ [ ff t\^ reference have been at nisi prius of a cause 
j^i^vrff^ch.. fi verdiot has bee^ taken subject to the 
<§lfa^rit,^^ust be sent to the agent of the successful 
.jpp^ar ,VK order that, he njiay deliver a. copy pf it tp 
.1^ iP^SQcifM^, who :wUl alter the pqstea according, to 
■fijll^,fLYf9rif. and deliver it to theageiftt,,who xa\ist Ve 
ji^j^shed '^h an affidavit of increajse;, which aw|- 

davit must.inplude both the expei;isejs pf the trial qj^q 
^f^^i.i^,.rf$&rence, if the party be entitled'. tp. fpsts 
'l^t^hi^jefep^nce; and he will proc^^d to, tax^tljie cos^js 
.^,^th^,;POst€^ ,and sign judgment, a^4 ,^xeci4i9n 
iWWf^^ssue in the usual way. . , ^,[ 

fj^^P^t.if jpo verdict have been taken the proiceedin^ 
.j^^^erenty the. first step, in that case, is |;p get;,.th,e 
t^§f]ji)iip4ssJion, whether it be by judge's qrder.gr 
jffflf^^enU made a Rule of Court. If it were by .|a 
.jil^g^'si prd^r, it may be made a Eule of Court aa a 
.^^fitt^f pf Qourae ; but if it were by an agreemen);, 
iti^fl^/^l^^the, an affidavit of each party's sig^atujre 
.j9ff,.^;^c^t^ pf the agreement ; and also if the, arm- 
.;fJBp,ifffi,)^Yjd f^ilf^rged the time for makiag his awards 
.,f^^9iil^i4^ojC,las..aignatnre^t^ such enlargement or 
fifvi^^^g^n^ (fij^, , Qn receiving the ^cement and 
jgiff^li^yt^e^.^^j^^ ynji get the submission made a 

Rule of Court. If the successful party be entitled 
imrcprt9„^^.jmi^ ^??*d,;'the vvfBrd, together with an 
^jfljj|^i^;oi;.^p^i^p$e«, :to his agent, who will obtain 
oWfkt >i^i^9>^^t ^ ta^ 9^^ sefve th? agent of the 
upmBf^,^^^ wjtthdlf, and wit^ a copy of the award ; 
.Jlilhflfoppps^^^.party We no ageut ia j4)ndoi), the 
,jl^p^i^i|i»ent.and copy awar^must be served pa his 
iiftttW^y; rW if he have employed i](pflie,^on hiniiself. 
toR^nftgeftt.wiU then get .th^.. opsins .ta^edi, an,c(.tUe 
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amount (wMeh- is oalled the al!ocatar)'inatkedf obv' 
the Rule of Coart by the Master. 

If the awiffd be merely for the pajrmeEit'of moiiij^; 
the party m whose fayour it is made must, if Bcrt 
paid, make a formal demaad himself; or the demsiii^ 
may be made by sonrte person authovned l^him^by -■ 
pow«r of attorney to demand and receive the nMney; 
If the demand be made by the party himself be' 
must proceed thus : a copy of lite Rule of Court and? 
allocatur, and a copy of the award, must be made' 
and carefuUy examined by the party; he must dien^ 
senne these copies personally on the party against" 
whom the award is made; and at the sametim^ 
show him the ordinal rule, allocatur j and award, in 
such a manner that he may read them if he choose? 
and he must, at the same time, demand the amouixt'' 
awarded, and the amount, of the allocatur. If tiie 
party making the demand be unable to read, he must, 
when he makes the demand, be accompanied by a< 
person who has examined the copies, and who \rSSt' * 
serve them previously to the demand being n»ute;». 
If the party on whom the demand is made do not- 
pay, he may be proceeded against in liie maimer 
presently pointed out. 

If the demand be made by anoth^ persoaj under a^ 
power of attorney, he must serve the copy rule^ afiiON. 
catur, and award, and make the demand in the manner ' 
above directed ; but in addition to these he must aerre* < 
a copy of the power of attorney, and show die oiiginidc 
in the same manner as the other docum^itsi Car9»- 
must be taken to demand the exnct simif'ilwaidnd/' 
for if more be demanded, an attachment cannot ba« ' 
obtained for a recusal to pay it* if, on tibe demand^' 
being made as above directed, the moneys be^- not- ' 
paid, an affidavit of the service of the copy mie and- 
allocatur, and copy of the award, must be mad^ and 
also an affidavit of the due execution of the award,; 
and if the demand be made under a power, of at^.' 
tomey, an affidavit of the service of a copy thw^of^ 
and of the due execution of the original, n»ist also 
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be^m^db; agad the mnizd, role, power of attoroeji. 
and affidavits, must be sent to the agent, who wUl. 
obtainr aad send a rule nisi for an attachment (c). 

On the rule nisi bemg obtained, it must be per- 
SBiiafiy served, and the original shown; a personal 
sernee and pffodnction of the anginal is indispen* 
SBfaie in this case ; an affidavit of serviee must then 
bft^made, to which the rule nisi must be asnexed (J),. 
and it niust be sent to the agent, who will get the 
nde made absolute, and said down the attachment^ 
vdoeh, tog^her with a biU of the costs wibsequent to. 
th» ailocfiur, must be deHvered to the sheriff, and 
h». wfll grant a wnnaat to an officer, who will take 
the. party to be attached, and at the same time d&- 
Ihrer hint the bill of costs, which he must pay, over. 
aad above the sum for which he is attached, before, 
he can be libefated. 

Tnsliead of proceeding by attachment the Couxt 
may be moved for a rule ordmng the party to pay 
tbe. money, so as to obtain execution imder the. 
statute 1 & 2 Yict. c. 110, s^ 18, as before pcMuted 
onti AntBy p. 166. 

It may sometimes be necessary to move to set 
aside an award, but this can only be done where the 
re&ience was in an action, or if not in an action, 
wJiere the sabmisston cox^^ined a clause agreeing 
that the submission should be made a Rule of Court* 
Whero the reference is> not in an actum, and the sub* 
miasion' does not contain this clause, the success^ 
party cannot move for an attachment, nor can die 
untnecessftd party move to set aside the award; but 
the ofie must briiig an action to enforce it, and the 
otlier<must plead to the action those grounds on whidi 
he< says the award is illegal. There may, however,. 

(«) See Fona of Affidavit of Execution of Awaid, and of Ser«- 
vice and Demand by the Party himself, in Appendix, sect. 51 ; 
and Form of Power of Attorney, Affidavit of Execution, and 
Affidavit of Service and Demand under the Power, in Appen- 
dix, sect. 52. 

(d) See Form in Appendix, sect. 53. 
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be sufficient grounds^ but wbich would not furmsb s 
legal defence to an action ; and in tbat case the party 
must apply to a Court of Equity to bave tbe award 
set aside. 

Where a motioh if/ s^i ^ki Wh^ award may be 
made> it must generally be made before the last day 
of that term, tbe contih^H^eilt of which occurs 
next after the award is made ; that is, if the award 

^e^ffl^^ Ji;v^,y«fl9^n,,%,w^ torn 

fQiR.jweiiWfeda^iPf w? jaueeeecjBjig <;«n»,; MUfntbe 
atauniidbie-Biad^tiiii/ terBQ^ith^ (mottontmusi'b&BittiGb 
before the-lfik'^jro^tke'fofid'v^^^rfil. j!t^(^ii6ii 

to set M^^fjth^ a^yrwrrt, t^ m^.^T' mm^mw^i 

be made a Rule of Court, f^ . ^ei^^y qu^d^^^^a 
the awaij^^^^^jft q^yyof it, fl^yst be brought before 
the Court, vep&d m the best manner practicable by 
affidan^iti ^,i^i^' ypf ^otipn to set aside the award be 

be no other afadavit ; but if it be fqr |mat^^ j^^ 

*PR5¥i^{.0ft ^ ^*ce of the, ayrard; ,tWpft,tDM#flP 
mi^t, ,pf;qourse, te stated on aAdAyik., T;f,^e ^y, 

fer^j^ic^, .T^e^e, in ^ cause, allaffidavits;U3ed,;^^j\T9S^^«j 
*^;>^ess must 1^ ,entitl^4, in ftp.^u^S'/M*') 
th^ reference be not ^l a <jau^e, the ,a||d^^,j(Iigfl|ijg 



be ^ptitied in this mi«i:j?t^r;i "Ji^t^^e 

arbitrati<fn befween^i B.,f^d,^,^ U^j^^'ilS^ 

must, pf <?oursi?, 4w^si..t)p^ pfttiLJ;|ed.ji^^^^ 

wIiiqV they .we. tp bjj|U^i If «a;am^(^^^ sg^-^o 

aside an mof^ ^o, i^ufpe^fu^l ^mVW^flS^ 

rally ^sctaf'^e J:bp ,THl^(#^r^?5%(.m^^ 

do sp wWe Oifi mwhm vMr#i?offi?^ifla^f»M 

made m^^ to l?p ,phght ; .flftd y^^^^^xi^ S .|^/^ 

nature has b^^qjj Pj^^jf ^t^cfjp-rged, no yj^w ^pj^cati<gjH) 

win be availabfe, eve»,#i.9H8ll1^,ffWt>W,©:P^e<|^^^ 
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s (l?;irm»"t Joij i'li; •// M . •■'-•. . •; •• r*'ii^ n\ 
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sd 7/5xn J > . nv/ r CHAiRTER. XVU. . . U 
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b'lRffB ^K' . - • M i nn . ' ......;•.' ;/ I'l 

IToW ft}**B^eiiiitled^r>ej)onent'8 N'ame!, Itesidefac^.'and AMij 
^4JdniMBU^w Affidavits to beg^in^The Jtint^^Iirtferliaeiefti^M^'i 
*jfoiBiatt]iei'*ft Affidsvits on Motions for Mwd^os^-MChiiiiiBal ' > 

jMRfflftftMon~0W.AM^xiW4ffid|aviteof^er?afif. ,,. ; , . .[ ,,{ 

mttkmr^' sbotiia dWW ))t eMtfedin lShe^€oiirt;' 
ii?Mic!i' tHfey ai-e intetoded to be used, Vft if 'itt&de ' 
irf^'Widyef/'sbotdid be entitled in the cau'se'tbtis i '" "! 
^^5n;tbe %ieen*s Bfencb. •' * ' - • ■ '^ -i 
-now. v...... . 'BetweenA.B;PlaJAtifi;^'^^; ;' 

f^ ^'^'-"^ '" C. D. Defendant.** '^ ' 

It^cWdff be insufficient if the affidavit were entitled ' 
tri»': '^«f: B. ats. A. B." 

*1ff \&0*/pKdht3fFor defendant sue or be sued as exe- ' 
ctfttfrj^ydininistl^tor, assignee of a bankrupt or in- ' 
solVSilr.ifebtbr, It is not sufficient in tbe title to say ' 
expctitOT, '&6l,'i^^^ &c., but it must be set out' 

at^mll' fetfitb tJms; "A. B., executor of the Idst ' 
wSlt'Mmtkikien^^ D. deceased;" or, "A. B,,"^ 

a&fefikte^if th^^sliate an'd effects of C. D., de- ' 
ce»edPr*dr,'*^!AVB;, as^gtiee of the estate and effects 
of^K iy.,;^'!ikiftWbtf Ir, ** A: B., assignee of the ' 
estrn'^Si'm^kSrCl li:,;kn insolvent debtor.'* 

TOi?&ffitttffifiiiusf 'begin ^th the hatne^ residence, 
ana?>da«;';tii-offeidii"b? kdmb'n of the depoueht. 
W^ ^t #''i^ade' by *6iQ^e deponent, it will begin ' 
thfi?i^/^%{B.;^0f "=' '" ;ifa th'6 county 0^ ' ' % ' 

faiWe^,^&k^ttktH'^A^^h,4:hii;/* ^; ;;'.,' 

[ijr ^Aere 5e mate than one deponent, it ijoitl teffin^'^ 

tJms :] 
"A. B., oi. , in the county of , farmer, and 
C. D., of , in the county of , labourer, sevei- 

l3 



Thematk 
of A. B. 



226 ArriDAViTS. 

rally make oath and say ; and &st, this ^ponent 
A. B., for himself, saith that, &c. And this dieponeiit 
CD., for himself, saith that, &c. And hoth these 
deponents say that, &c." 

The common jurat of an affidavit is as follows : 
" Sworn at , in the county of J * x» 

the day of , 1841, i A- ^- ' 

Before me, 

E. F., a Commissioner, &eb" ' 

But if the deponent he illiterate, or a mnrksDiaii, 
or person who caimot write his name, the jurat most 
b(»iii apaitumlarfonn; that fonais aaf(^wi: 

" Sworn at , in the county of | 

the day of , 1841; 

this affidavit . having, in my pre- 
sence« heen previously read over 
to the deponent, who appeared 
piarfectly to understand the same, 
and made his mark thereto in my 
presence. 

E. F., 
A Commissioner, &c.'* 

[jy there be more than one deponent to the c^ffkM^t 

the jurat will be thus ;] 

" Sworn l^ the deponents. A, B- ] , Aw 
mi C. D,, at , in the county } p' 5' ^ 
of , the day of , 1841, j\ ^- ^• 
Before me^ 

£. F.^ a Qom2nidsiaaer» &g" 

{If both deponents are not sworn at the same tim 
the form of the Jurats will be as follows : 

" Sworn by the deponent A. B., ] . ^ 
at , m the oownty of > ) r n 

the day of , 1841, j ^' ^* 

, Before me» 

£. F., a Commissioner, &c." 
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Hie depQQf»it ittoat siga his name or make hi« 
mark at the foot of the affidavit, and the commi»- 
nooer mist s^n the jurat ; and if the affidavit be 
net entitled in any Court, or if it be entitled in the 
Ckmrt for the Relief of Insolvent Debtors, in which 
case commissioners of the superior Courts have a 
statutable power to swear affidavits, instead of the 
words '* a commissioner, &c." it must appear of what 
Court he is a commissioner, thus : '' A Commissioner 
for taking affidavits in the Court of Queen's Bendi, 
at' Westoiinster/' 

If there be any int^Uneation or erasure in the 
body of an affidavit, the conmEussioner must write 
Ins initials opposite to it, but an affidavit cannot be 
read where there is any interlineation or erasure in 
the jurat, and the placing the commissioner's initials 
in ^ii» case is of no avail. A word run throng 
mth a pen is considered an erasure. No affidavit 
can be 9wom before the attorney of the party, or 
the clerk of his attorney, though they be commis*- 
sioners. 

The affidavit on which a motion for a mandamus 
is to be made must be entitled ''In the Queen's 
Bench," but must have no other tide ; and it will 
not be amiss to state here, that it should show a 
dear refusal by the party against whom the motion 
is made, to do the act which it is proposed, by means, 
of the mandamus, to eiifoi^e the performance of. The 
affidavits to show cause agmnst a rule nisi for a man- 
damus, must be entitled in precisely the same way 
as the affidavits on which llie rule was obtained (a). 

The affidavits to ground a motion for a criminal 
ioformation must also be entitled " In the Queen's 
Bench," with no other title ; and the affidavits to 
show cause asainst a rule nisi for a criminal infer- 
mation, mustbTentitled in the same way ; and. in 
general^ if there be no cause pending in Court, the 

(a) See these subjects more ftdly treated of in ** The 
Country Solicitor's Practioe." 
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affidavit should bear no other title than that of the 
Court. If the motion for a criminal information be, 
against a magistrate, he must have six clear days' 
notice of the motion, and it must appear on the 
affidavits on which tbe'oaoti(^:i$/79iftde that he has 
had such notice (6). 

No allegation in an affidavit* shoaid be equivocal, 
or such as may be taken in- different senses, for un- 
lessn piBijuryi cojidd bfi a8si©e<}., 90, an .alSfi^vi^,. ^.^. 
CoTDtfwiltiiot action it«^ An af&da;Rit wbijch.ha^di^^ 
be^ttitlS^d '^b<]!A'a yeer«flie7'it has been 5woni,/wittt 
no^JB^*j,all|d^ed ;t6 l^e used aftetyrards. ' ; / . :. . n /. 

A coiint^yf.aitQP?!^ is ofteti called lipon , to iffritfecT' 
affidavits of service of summonses, orders, rules ancP 
notib^,^ rictd ^^6fe^re fortns' af>^ such affidaidladafi&Tl 
giv^li|hi'tke^AjppieindiSj sect; d4» But i where/ jdi^if) 
affidkvtt'is>i]»f 'tlie' s«rvioe <»f a rale; iClDff ^sobodiflq^ ha 
to which the party would be liable to an attachmeoft^ni 
as n^'Xile' 06 -the sheriff to return a vrit^ a jmle nili 
foi' W ilktidch^m^iit, or the like, these Ibrma iyiiiisfc-»«^ni 
be ^ed; f6r ih that case it is xiecessajry ta stuow/tbe'tr, 
party 't^e origihal rule at the time of service, and lMr>> 
sta^^ilt the affidafvit that it was so showiu •* ^ -t/i;/ ) 

It fr^ently happens, that for the pmitpiMe of; SQt-^;f 
tio^ aside* a regular judgment which ^hluswbb^n inadtiy 
vertetiiif suffered, and for 8<iine othefwpnfpcisesyii^H] 
affidavit df merits is required from the idefeadaittiQiJni 
his'^ftttoimey ; fohns of Isuch liffiidavit&iai'^ tfafer^foi^io 
giv^n in the Appendix^ seodoni55ii i iit/]f « vii..t ^f imp^ 

■ ' hi" ' In iis, - !U i\ i i>fnj(i (i) ' lii iil 




(b) See these !9fl^t6iii«-e;fo]}]»^iefli9^iia Y-^^ 

Solicitor^ Pmrfice*". -,;. ■;■,.., {., ,,j, ,-,,'. ,^ 1,,,;. ,{j-^^ .^^rj^ 
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th^iiliw'ivlaiting to afttomeys^ but sk^^ s9gge/$^i<W^.:. 
as iqipek»(ino8t libelyito be piwjti^y i«»efoLi5vi}l,]lj^li'. 

j^i ablion at the suit of an aUomejis {j^w^i^jx^ ^^, 
m^medtkji'mt o£ tummomsi Uke act^pp^<4ttl^li)(9; ^^ot 
of '^d^^'ot&er person, and it proceeds in p^cisely .t]pke.)(( 
sattterniaiuier) except that aa attorney, when* j)l^ti^ji. , 
(where the action is brought in the Cpmit pf i;^)^ic;)[^.^^ 
he-% idn Mttonxey,) has. the. priyilege' of %;^\g.it^p 
Tenb^tini Middksest, and retoining it there, p^pyi^^,. ; 
hef tues in'persoB ; ' and an^ttomby, wh^n defend^li.) , 
mtldt >bei '8Q^ »by: : writ - of : summons in the Goiurt^. pffj^. 
omff^i^f^tUd GcniitB,/iiiDLrwhi6h he has boen ^dmitted^. I 
and is only entitled in.thei<firsti^tinice to %ir 4^^% 
time to plead instead of ^ht. 

{^^ittHXntiey 'Oaksiiol''pra(^ei while inifmson. : 

The 37th and subsequent sections of th» statute 6 
& 7 Vict. c. 73> has introduced new regulations as 
to the delivery, taxation and recovery of attorneys' 
bills, and it is proposed to point out shortly the 
effect of these new regulations. 

What Bills to be delivered and taxable, — The words 
of the statute, s. 37, are " any fees, charges, or dis- 
bursements for any business done by the attorney or 
soHcitor," so that taxable bills are no longer confined 
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to those oontainmg; charges for business done kk 
Court, the word, '* any business/' however, must be 
restricted to mean business connected with the pro* 
fession of an attorney or solicitor, business in whi<di 
the attorney or solicitor wmi enqdoyed, because hte 
happened to be such, or in which he would not have 
been employed, if the relation of attorney or solicitor 
and client had not subsisted between him and Yob 
dient (a). A bill delivered, althou^ without signiv 
tive, may be referred f(Mr tasatioik (6) . It haa beee d^ 
cided that aa agent's* bill is not taxuble (e). 

Hew io be delivered. — ^It is to be delivered to the 
party to be charged therewith, or sent by the post to, 
or left for him at, his counting-house, office of business, 
dwelling-house, or last known place- of abode. 

Who nunst deliver a Bill, — The attom^ himsdf, 
or if he be dead, his executor or administrator; or if; 
he be bankrupt or insolvent, his assignee. 

Siffnaiure. — It must either be subscribed with 
the proper hand of the attorney or* solicitor, of-iB- 
the case of a partnership, by ao^ of the partners^, 
eiiher with his own name or with the name or s^fls> 
of the partnership, or with the proper hand of the* 
executor; administrator or assignee of the attorn^ or 
solicitor, or else the bill must* be imposed in <Mr a»" 
oompanied by a letter subscribed i in- lik^ maMwr 
r^erring to the bill. 

fFhen AcHen may be brtntffhU — No -action^ for th» 
recovery of the bill must be commented till the eov*- 
piration of one ccdendar month alber the delivery, mr 
sending the- bill as before mentioned. If- the bill be 
delivered otl the Ist day of one month, the action 
ought not to be commenced till the 2nd of the next^ 
month. 

Any judge of the superior Courts of Law or Equity* 



(a) Allen y. Aidridffe, 13 Law Journal^ N. S., Chanceiy, 
155 ; See also Re SimoiUt 14 Law Journal, N. S., Q. B. 41. 
(6) Re Pender y 14 Law Journal, N. S., Ghanoexy, 277. 
(c) Re Gedye, 14 Law Jonmal, N. S., Q. B. 238. 
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la^, however^ authnrize an atitomej^ or solkttor toi 
omii ae u B e an action or suit for the reooTerj of his' 
bill, although a month may not have expired ftom- 
itk'deUmery, on proof, to his satis^Mtion, that thero is 
probdble cause for heliering that* the party charge^ 
Mb is about to quit Bngland. 

WkBnappliaUumJwr Taxation to be made. — There 
are thtee periodbs mentioned in the statute^ 1st. 
Witibin a month ftom the delirery ; 2nd, After -a month 
aoA mithin a year ; 3rdly, After a year. The appliea^ 
ticm within a month can only be by the party cha^e-- 
able with the bill, and tlie advantage of applying 
within the month seems to b^ that the taxation of 
the ball is seeured before any aetion is brought, and* 
of course costs* incuned, and no^ special oradHions 
can' be imposed v^nm the party applying, nor can he 
bt required to bring mon^ into Court. The ap^ 
plication aftor a month may be made either by the 
attorney or solieitor, or his execator> administrator 
or assignee, or the party chargeable by the bffl ; and' 
itt that- case the Covrt or judge to whom the appliear 
tieii is made, i» authorised to make the ord^ for 
taaatmi, subject to sudi conditions as it* or he shall 
lUnk proper. Where the apphcation is- within the- 
HMmtii, the statute enacts that the Court or judge 
niiiiing tli« reference- shall restrain the attomev or 
solicitor, or executor, administrator^ or assignee nrom' 
oonmeiiciag any action or suit toudiing the demand 
pending the reference. Where the application is 
after t& month, the staitnte enacts that the Court or 
jidge mo^ restrain the attorney or soticitor, executor, 
adnomstrator, or assignee firom commencing or pnv 
secoting any action or suit touching the demand 
pending the reference, upon such terms as shall be 
thought proper. With respect to an application 
after twelve months from the dehvery of the bill, 
or after a verdict has been obtained, or a writ of 
enquiry executed in any action for the recovery of the 
demand^ no such application can be successftdly made 



toftth^ MJdsfautdon of'<!he iJkkatt drJuctee^MT^viiiirj 

m^llile'liiU^ o^ aav ]Mrt thei^f, hite ty«^ «ltiMiitfft« 
in-itlie 'Court of Clmtoetyy^ itt any ot^ei>i@odl^<l|(i^ 
Eqnityv or m mif iHAitttir ^ of- Bmnkr^t^j* '!»*> Sittl^^^ 
oniaf' Mi|>ia€ of the >bitttiiie&s kais 'been' tmilBiliiiei W^ 
an j€oiiyt o^Lanir 6r Bqoitjrv tbe«ippli<^tkm td^tittUii^^ 
be^tditlke'l4<nrd€ktiftebilor'or'the Master <)f tii&iUilte^rr 
biittfan^parti6fdi»tmsmesBk^vebeeivtff^ 
othec><Cotirt,'itbe'Oomtxi df* QueetiV!BeiM^/€otiidldn«i 
PleaG?;^(Bxi)h€(fad]Vi6otirti<»f CbiiiinoDi MeAs'^t^fiilti^ 
cMd(ieriiirtDd<Obiift'Of Bead atrDntl^alni'orilfiaJf j«iigi^^ 
ofo^lwrtof itkean, avo a«t)Mri2ed<to ¥^fer^«h^ibilt1(tto^ 
ta^tkm.n <!^he dfCttttistaiite 'of 'an- flddoii) Jb^]^<^ 
bib]i|^tfOiilithe<bSl' docid not ghne'tbe Cou^ in -t>li&i|^{ 
theiactwm ii,' jwosdidtion to drdertbe bill>4io^<t&iUliii 
wb^lit<wo«iid> bate no ji&iisdiction ind^nd«»i^«i^^ 

^ddeedmg on Taaati&n.^-^Thc statutis "prd^^^i^ 
thoti^poti dverjrsuch refer^ee^ if eitliertb^ >at(tottil^ 
orjsetieitor^ or eseoator, &o., ortbe pajrt^" ehfti^geal&*» 
witk the* billj having dae notice, shall refuse'ofmedfectil'' 
toiattend the taidatsoU) the* olfideri to'irisdmi tk&')niSst^[^ 
enee is <tnade may^ prdeeed to i taxi wbH Sftttlfe iiiifcil^^io 
anskid0inaad-«a;>j^ar^.- -'i ■• •- '^ ;• ''nii. 'u-vrnr". yna -jfi^ 

0(M^« of Taxation. — In case the reference hmhmA'^^ 
mads iMi the appliteition 6f ^Ithe^ pflXty.^^4iR|rg<^MQ^ilb 
costs. of the vef(^ience '(ittl)9cetl rto^nhf -pw^sk^tifW^^ 
presiantiy:ni6ntiibn0d)'mast'bi6 ^ftid'>aeooi«kin]g>itOilCiieif'^ 

event of th&tat]Uition'^ tlisit^ito styi if ihbit^itorcliK^ 

— '•'■'■'■ *■' .^^.i.i'.-^ tiuii. {...>■' .\'.i'-P .{t^.?. MfH iiiif ; ytqqfi 

JoiaunlpNl &^(ShQ]iod^<^22(i;iR)? moinfmrnKh ofiHtisiM b 



diaigeable shall pay them. Butui.fia«e thfitrafi|rf»eB{l 

i4m9IW)l^4oillr)t]»A .lika^r^^lit^^ to payj OFx^n-irr 

tit^lAJisomv^ «Qfbx9iNttided ^:i^b(teiidBtttt tfaatiim t^li 
^m Sskfi^cdom QOtiiti 4ik^hiai.«»8«iatU9i(ithf>:t^^UBaiti(Ni^j > 
HiflcAeftlWrJi|fcbkto|»i^imQf Qiitideil icia:^<mivciQci^8r.'~. 
TpM^M^te #r^t9i;tha^t3vfirj.at^i!]^fti!ro^a>U^^^ 
^^^t)[jdi«ttrdMe^>tbQ ott^fijtoiiiliatntthtr>i)efc^^ 
)8fi0ilidf») ^.(t««^^ i0Q9t^> of^ tibctfareieniiLqe^ito'bQ'flAt) 
pai(|,jisji9foxQMidb<fllld to «ertify« whuti/^dn/thQ-onM* L 
ien^M^ ^nrili(bQi;&NiimdltQibe4tertOjQP^iiiitte 
t<^^)k(0rjAoUdlti0r«oteiKeoui0ff^ ia[.]3($piteti«f iheto 
^M dfiilMMid,*iaidof 1iH)>c»8teMof)thfii)iefereiioe^iifin 
pqj)^ii^.i{ii^iA)th^!pmTidiMb thai^dtich>iifficen.iibattr<( 
iDiiyyiiauK& f kei ! fli; • Dbcvrty ' to toer tify' (^miaUj imm^ ode^ [ i 
ctiKisli^n6ifl»i ff^biilipg' tO' tbe* bill ..of. taiiatMii^/Aiidjdid fr 
Court or judge shall be at liberty to inak^>th«0eiifioit{l 
aii^<^iilob'i(prdfiri>a» such Court or judge vfla&l?s>thi& 
n^dieflpectitigjtbe payiiieat<of the costs- io£ tkefteifffil) 
^^^Ai%lkih ^<^.pro^ded> .that ia those oas0s> iTcihesieio 
tl^4^HirloOii^'j«flget:is required to be sfttbfied tbtn 
spt^^dae^m9ikmH:^)hs&^ (m^ reftrtnce^itpT 

or^to^iill jietdl Kfaortjiiif it^sfaaU be/thoughtkifili tofi i 
give any special directions relative to vthe costs. 'Of'ltbtiJii 

dS^Moy^t^^y/; iAti(< fan i^«^.t?nlt. has been alveadi^ni 
st^i^d^tbat^ithp ]pdHy))ch0fgtabie^.a]td;tbe dttdmcy^o 
ordriolioitqirMi^^i^siSclkioi^ ftt^.v^^may^iapplfj^i.tO) taiOitibe.ii 
bilbiankiilUtidflv iwbi^ <Gi¥«upnstapoesii^the^> iviiiy !Bo. i 
ap^iljL^huUhe 3Btl^ 3dth, and 4jOth aectums of the 

P«ito iiwMft-. b»tv\ »9t 4)ni»wflx., IwW^ „fU34< w€a» , 
a ttqttcc^i> 6xec«d»i(3x tms -ibdmhiistratov^. ihas^ becoaQe<i. 
cb«rtaMeiTidth the 1*1: i* mt^W that tlie-pattj'^ J 
pri!2fiffly^d(ble, or the thist^e^'eiiScutor, &e., ttiaynot'^ 
choose to apply; tOj hav^ the biU tw^ed^. a«d t^^^^JS^l^' 
section autlionzes the party liable, biit not pnmarily/ 



234 OF ATTOmWYSt 

and tl» 39th» a party interested ia the fond o«tf«£ 
^ffaieih it must be paid by tlie trustee, executor,; &c.,. 
to make the appMeation^ and authorizes the oidor of 
rc fe ronee for taxation to be made on such applieatiov : 
the sections also contain otha provisions appHeakle- 
to such cases. Under sect. 40, the party applyaf 
to tax may obtain a copy of the bill ; but if the bill 
has been already taxed, the implication under* see. 
38 or 39 cannot be successfully made, exc^ uadflf* 
i^eeial oircnmstaBoes. 

Compelling Delwerf ef'BUL — Where business has- 
been done by an attorney or soHcitor, the InU for 
whidi, if deliyered, might be referred for taiatieo^. 
but no bill has been delivered, the deliTery of suoh 
bill may be compelled by application to the same- 
Court or judge who would have power und^ the Act 
to refer the bill for taxation ; and not only is the 
attorney or solicitor open to this application, but if 
he be dead, or bankrupt, or insolvent, the apptieaden 
may be made against his executor, administratcM', <»- 
assignee. 

Compelling Delivery of Deeds, Papers, ^. — ^In the 
same cases in which the Courts and judges vn 
authorized to refer bills for taxation, they are autho- 
rized by the Act to order the attorn^, or solicitor') or 
executor, &c., to deliver up deeds, documents, and 
papers in his possession, custody, or power, or other- 
wise to order touching the same, as had been the 
practice before of Courts in which the business had 
been done. 

Efeet of Payment of Bill.— The fact of a biB 
having been paid does not preclude the Court or 
judge from referring it for taxation, if the special 
circumstances of the case in his opinion require the 
taxation, which, in that case, is to be upon suoh terms- 
and conditions, and subject to such directions, as the 
Court or judge shall think right : the application for 
taxation must, however, be made within twelve calendu 
months from the payment. It has been decided that 
where the payment has been by means of a bill of 
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e^dyibge, or pttnsissofy note, tfa^ tweliVe inmlliB^ 
do- lafoif itm fkim the time the biU or note is pven^ • 
but from the time wben it'i» paid («), unless indeed' 
it he taken in complete satisfaction and di schaii^ e' 
ci* the bill (/), ai&d be not merely ft siwpenston 
of the remedy-. 

Sam AppUeatuma under the Ad' to be mmie. — By 
seet. 43» it is enacted, that all applications made ub-> 
der the Act to refer any bill to be taxed and settled^ 
and for the deliyery of the bill, and for the delivering 
up of deedi^ doeuments, and papers,, shall be mftde 
in the matter of the attorney or solicitor ; affidavits 
for' the purpose of any such apphcatioa therefore 
most not as heretofore be entitled in any cause (^), 
bun- shnply "In the matter of A. B., an attorney" 
[or ** soKdtor**], they must of course be entitled in 
the Court in Tvhich the application is intended to be 
made. 

Btiforeing Payment. — ^It is enacted by sect. 4S, 
thai upon the taxation and settlement of any such 
bill, the certificate of the officer by whom such bill 
shi^* be taxed shall (unless set aside or altered by 
order, decree, or Rule of Court) be final and oondu* 
»re as to the amount thereof, and payment of the 
amount certified to be due and directed to be paid 
may be enforced according to the course of the Court 
in which such reference shall be made ; and in case 
sueh reforence shall be made in any Court of Common 
Law, it- shall be lawfol for such Court or any judge 
thereof to order judgment to be entered up for such 
amoimt with oosts^ unless the retainer shall be dis- 
puted, or- to make such other order thereon as such 
Co«rt or judge shall deem proper. 

In making out a biU containing charges for busi- 
nesS'done in any of the Courts, the attorney should 



m. 



e) Re Harries, 1 Dowling & Lowndes, 1018. 

/) Sayer v. Woyetaff^ 13 Law Journal, N. S., Chancery, 



(^)> JII Maire, 2 Doiding & Lowndos, 269. 
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tik^ t&re to speciiyui t^ bill' <^'IDl»i«^ iii wfaM 
etKh parfxcular buniness vnts donet 'ifthis'b6<oUili^ 
it may be a qaestion whether the bill ^v^ be ifih^lf 
delivered. ' :'rf:wn -id n\'^ 

' An attorney is not entitled to cbacrgd oifiyiAAi^HAi^ 
making out his bill against his own iiiliend.) >*' vyninR 
' If deeds, writings^, or money be depositiediiiit^'tfa^ 
hands of an attorney, thro«igh his em^tin^'*^ 
tiiat cfaftractei-, and he retoe to deliver up l^e^^teedl 
0F <^tings, or pay^lhe motiey to the permn^wb^'d^ 
posited* them; and ha9& no sufficient «aitee fii sUi 
MfiisMi,! the OoUrt of which he is an attohiey "#01,^6^ 
i)l0tipn'ii*iad^ oiian affidavit disolosmg the faifa^ 
trrd^F'him.to deliver up the deeds or writings^ or^fif 
tiwinnaney to the person who deposited tb^tai^'^biit 
it must be in a case where, the deekH^vmt^igi^W 
money, came into his possession in consequence of 
his employment as an attorney ; if they came into 
his possession in any way unconnected with his pro- 
fession, the Court will not interfere, but leave the. 
partv to his remedy by action. 

If an attorney be guilty of misconduct, or mal- 
practice, the Court of which he is an attorney will 
on motion made on an affidavit of the facts, punisli 
him according to the degree of misconduct of whicli 
he has been guilty, by fine, or by attachment, or by 
striking him off the roll ; but it must be obsenreo, 
that where the misconduct charged amounts to an 
indictable offence, the Court will not entertain sach 
a motion before he has been prosecuted ; for that 
would be giving his prosecutor an opportunity of 
using his affidavit in answer afterwards upon the in- 
dictment against him ; it would also be trying him 
upon affidavits when he might be tried by a jniy. 
If he be convicted, the Court will then strike him off 
the roll, if they think that a person guilty of such an 
offence ought not to continue to be an attorney. 

Where an application is made against an attorney 
on any of the above grounds, it must be stated m 
the affidavits that the person against whom it is 



Mi^ if( muMoimyot the Court, aatd tbe «flEUaiftt$ 
^b<lijM>bftfeaHtled in tile ^Courty.but should hifv^ «io 
^)^)i^tk{ {iXh^Kt^le niflL' :wiU be entitled. ihjii8.)-rr 
^'In the matter of A. B., gentleman, one, ftct^'and 
4t(ie;fAAEi^'pC'4ervioe: and affidavits to be uaeA in 
answer to tb^ xule^ must be entitled in the same waijr 
fil)addition>io the title of the Court. / No notiee of 
i^eif^pliogtion is necessaiy ; but wheve ita object i$ 
^j^to^l t&e attorney to deliver deeds. or iwritiiig^ 
^Mi^jimfiW^, a request to bim/tp deliver:: en fia^^ 
taA V» i^dusat to eemply with it imst i be! shown* if 
ilihejji^dBjvit. And care shoidd be<.tak^.(tbts^r'lhe 
,vb»le oiise^he stated in the affidavits, f<Dir.^heHp«irt(f 
Hfrpl^rii^gioanihave no opportunity oii^tataaginctwiftots 
Ni!anfiw;elr to those stated in the affidavits: itonshoMr 



mufl^f AgaiAst the rule. 
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CHAPTER XIX. 

AUTICXED CI.ERK8. 



The Articles— The Affidavit t)f Sxecution — Htm »nd when to 
get the Aitieles registered-^RegiBtering Assig&meBt ef lor- 
tiriBs— Servioe-^Notioes for AdnuMioii fimaeily nquired^ 
The new Rule as to Examinatioii and Adiiussioii-*-Hov to 
;et the Notices given — Regulations as to Ezaxmnatioi— 
^16 Expenses of Admission — Of Commissions to take A£- 
tlavits, &c. 



get 
The 



It is onlj intended here to point out such jnaiitsD 
as may be use^ to an articled clerk, "with reference to 
what is necessary vnth a view to his ultimate adnus- 
sion as an attorney. Almost eyery attorney has bis 
own form of articles of clerkship, and therefore it 
is not thought necessary to give one in this work ; 
but a form of the affidavit of execution may be useM, 
and it is given in the Appendix, sect. 56. It miut 
be observed, that the affidavit must not state the 
articles to be annexed to it, because the affidavit is to 
be left with an officer of the Court, but the articles 
are taken away firom him. The articles on a 120^. 
stamp, together with this affidavit, which need not 
be on stamp, must be sent up to the London agent 
of the clerk's master, so that they may be duly regis- 
tered within six months from their date ; and the 
clerk, or his master, should be most particular in 
having the articles returned registered irom the agent. 
If they do not come back within a month, the agent 
should be written to for them ; for he may omit to call 
for them at the proper office, and sometimes other ac- 
cidents have occurred, which have even had the effect 
of preventing the clerk from being admitted after he 
had served his time, and rendered his five years' 
service altogether nugatory. See an instance of this 
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in 1 Bam. & Gres. 264. Tke statutes 6 & 7 Viet, 
c. 73, 8. 9 ; and 7 & S Vict. c. 86, oontain prorisioMs 
for the relief of the clerk where the enrolment has not 
taken place within the proper time. If the ckik be 
afterwards assigned, « uke affidavit - of the execution 
of the assignment must be made, and the assignment 
renstered within six months from die date of it. 

The clerk must be artided for five years, and must 
band fide serve the whcde of that time ; for in a case 
where vsk articled cl^k held die situadon of Surveyor 
of Taxes during his clerkship, though the duties of 
that office only occupied about one eighth of his dme, 
and the rest was occupied in leamii^ his profession ; 
and he had been admitted and pracdsed some years 
as an attorney, the Coiurt struck him o£P the rolls (a) ; 
.and 09 a subsequent application required from him' a 
second service of Adl five yeieffs (d). 

The clerk may, however, if it be thought advisable^ 
serve one year of the five with a barrister or special 
pkader, aand another with the London agent of his 
Bimster (c) ; and these services will be reckoned in the 
%ve years, in the same manner as if he had continued 
with his master all the time. 

tinder certain drciunstances if the clerk have taken 
.a degree at either of the Universities oi Oxford, Cam- 
bridge, Dublin, London, or Durham, he may be ad- 
mitted after a service of three years under articles (cQ. 

Hie next consideration is on the admission of the 
derk as an attorney. In order that the rule on this 
sabject may be dearly understood, it will be proper 
to m^ition how the notices for admission were given 
before it was promulgated. In the notice for admis- 
sion it vras necessary to mention the names and places 
of abode of the clerk and the master; and if the 



(a) ItB Taylor, 5 B. & Aid. 538. 

{b) Re Tayior, 4 B. & C. 341— but see the Act of the 6 & 7 
T^ct. c. 73, 8. 29. 
(e) Stat. 6 & 7 Vict. c. 73, s. 6. 
{df) Id, 8. 7. 
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l^fk had served tinder more than one master dtttfu 
'the five years, the names and places of abode df m 
•'tftrti masters were necessary to be mentioned; Ae 
notice must have been entered in the books of tSie 
'jSve jndges, a copy of it stuck up in the <|deea*8 
Bench office, and another on the wall oirtside dhe 
Court of Queen's Bench at Westminster Hail : fttid 
all this was necessary to be done before the com- 
mencement of the term preceding that in which the 
clerk intended to apply for admission. This being 
premised the rule vnll be given ; it is as follows : 

Hilary Term, 6 Will. IV. 1836 («). 

I. Whereas by the statute 4 H. IV. c. 18, it was 
enacted, "That all attorneys shall be examined by 
the justices, and by their discretions their names put 
on the roll ; and they that be good and virtuous wid 
of good fame, shall be received and sworn well and 
truly to serve in their ofiices :" And whereas bylhc 
statute 3 James I. c. 7, s. 2, it was enacted^ *^Tljit 
none shall from henceforth be admitted attomeyi in 
any of the King's Courts of Record but such as k^ve 
been brought up in the same Courts, or othennse 
well practised in soliciting of causes^ and have ]been 
found, by their dealings, to be skilful and of honest 
disposition, and that none be suffered to solicit aaj 
cause or causes in any of the Courts aforesaid, but 
only such as are known to be men of sufficient and 
honest disposition." And whereas, by a rule made 
in Michaelmas Term, 1654, in the Courts of Queen's 
Bench and Common Pleas^ it was ordered "That the 
Courts shall once in every year, in Michaelmas Term, 
nominate twelve or more able and credible practiaers, 
to continue for the ensuing year, to examine suck 
persons as should desire to be admitted attorneys, 
and appoint convenient times and places for the ^x- 

(«) The statutes recited in this rule are repealed, but are ia 
substance, so far as relates to this subject, re-enacted by 6 & 7 
Vict. c. 73. 



^^fffffjf^atie^^fBj^ the persons dedring to, be ii^poVf^ 

,,^wi^.6];st \p attend with their proofs af^serv^^, 

.^^j^eD,to.,r^p^ to the persons appointed to OTiaxoii^, 

^.fli^h^i^.' approved to be presented to the Court. ^d 

yspffpjtx" J^a whereas^ by the statute 2 Geo^.JI. 

uA* ^»'^'2'^^ ^^ enacted, ''That the Judges^ qr ,«py 

|,/^e or. more of them^ should, and they were thereby 

,,fHithonzed and required, before they shpidd adiQit 

^^anqh person to. take the oath» to examine and inquu^, 

li^y.suchtways and means as they should think prop^, 

touching his fitneas and capacity to act as an attorney : 

and if such Judge or Judfges respectively should be 

thereby satitfed' that such person ia didy. qualified 

to be admitted .to act as an attorney, then, and. not 

^ otherwise, the said Judge or Judges of the said Courts 

^ respectively should, and they were thereby authorized 

j'ti administer to such person the oath thereinafter 

'Greeted to be taken by attorneys, and after such 

'^(Atn. taken, to cause him to be admitted an atton^ey 

*'(lK.8]icH Court respectively : And whereas, in order 

% carry the last-mentioned statute more fully into 

' effec^^ it is expedient annually to appoint examiners, 

^yiunect to the control of the Judges in manner here- 

'li&lter mentioned. 

'J 1. It is ordered that the several Masters and Pro- 

"itiioiiotaries for the time being of the Courts of Queen's 

SJench, Common Pleas, or Exchequer respectively, 

.together with twelve attorneys or soHcitors, be ap- 

timnted by a Rule of Court in Easter term in every 

'jreSf,.to be examjiners for one year, any five of whom 

' (j6nj^ \Khereof tp be one of the said Masters or Pm- 

moqotAries) shall be competent to conduct the exa- 

•%tnAtion ; and tha^' from and after the last day of 

•jHext Easter term, subject to such appeal as herein- 

"after mentioned, no person shall be admitted to be 

'Worn an, attorney of any of the Courts, except on 

f)f6du'ction of a certificate, signed by the major part 

of such examiners actually present at and conducting 

iiiST'exsKftiiiiation, testifying his fitness and capacity to 
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act as an attorney ; audi certificate to be in £aroe only 
to the end of the <tenn next following the date theieo^ 
unless sudi time shall be spedallj extended by the 
order of a Judge. 

II. It is further ordered, that the eioiininers so to 
be appointed shall conduct the said examinations 
under regulations to be first subnutted to and ap- 
proved by the Judges. 

III. And it is further ordered, that in case any 
person shall be dissatisfied with the refosal of the 
examiners to grant such certificate, he shall be at 
Hberty to apply for admission by petition, in writing 
to the Judges, to be delivered to the Clerk of the 
Lord Chief Justice of the Court of Queen's Bench, 
upon which no fee or gratuity shall be received; 
which application shall be heard in Serjeant's Inn 
Hall, by not less than three of the Judges. 

IV. And whereas the haU or building of the In- 
corporated Law Society of the United Eangdom, in 
Chancery Lane, will be a fit and convenient plac^ 
fi)r holding the said examination, and the said 
society have consented to allow the same to be used 
for that purpose. It is further ordered, that unt3 
further order, such examinations be there held, on 
such days (being within the last ten days of every 
term) as the examiners, or any five of them, shall 
appoint; and that any person not previously ad- 
mitted an attorney of any of the three Courts, and 
desirous of being admitted, shall, in addition to the 
notices already required, give a term's notice to the 
said examiners of his intention to apply for exami- 
nation, by leaving the same with the secretary of 
the said society at their said Hall ; which notice 
shall also state his place or places of residence or 
service for the last preceding twelve mpnths ; and in 
case of application to be admitted, on a refiisal of 
the certificate, shall give ten days' notice, to be 
served in like manner, of the day appointed fer 
hearing the same. 
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V. And it is fbrtiber ordered, that three day», at 
the least, before the commenoement of die term next 
preceding that in which any person not before ad- 
mitted shall propose to be admitted an attorney of 
either of the Courts, he shall cause to be delivered at 
the Master's or Prothonotary's office, as the case may 
be, instead of affixing the same on the walls of the 
Courts, as now required,, the usual written notices, 
which shall state, in addition to the particulars now 
Inquired, his place or places of abode or service fot 
the last preceding twelve months ; and the Master or- 
Ptothonotary, as the case may be, shall reduce all 
mKh notices .8 in this rule fi^t mentioned, into an 
alphabetical table or tables under convenient heads, 
and affix the same, on the first day of term, in some 
oonspicaous place, within or near to, and cm the out- 
side, of each Court. 

YI. And whereas it is expedient, that upon the 
re-^missian of attorneys, the Judges should have 
fturther means of inquiring as to the circumstances 
imder which persons applying to be re-admitted 
discontinued to practise, and as to their conduct and' 
employment during the time of such discontinuance : 
It IS fuither ordered, that at the time of giving the 
usual notice of the intention to apply for such re- 
admission, the party shall cause to be filed the affi- 
davit on which he seeks to be re^mitted, with the 
Master or Prothonotary, as the case may be, which 
affidavit shall contain, in addition to the particulars 
now required, a statement of his place or places of 
abode during the last preceding year; and such 
person shall also at the same time cause to be left 
a eopy of such affidavit with the Clerk of the Lord 
Chief Justice of the Court of Queen's Bench, and the 
rvle for the re-admission of such person shall be 
drawn up on reading such affidavit, and also an 
affidavit of such copy having been left in compliance 
with this rule. 

It must be observed, that the sixth section of the 
above rule does not apply to articled clerks, but to 

M 2 
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attorneys who have Wn before adjooitted; butiiin 
consequence of omitting to take out their certifi^tea 
for more than twelve months, are off the roU^.^o! 
require to be re-admitted before they cm ag^ii, 
practise. 

The agent of the master of the articled, clerk 
always gives the necessary notices for the c}^)C^ 
admission: and what is necessary for the clerk to 
know is, first, when the agent ought to have in- 
structions to give the notices, and, secondly, what 
instructions he will require. 

First, The agent ought to have the instructions at 
least six days before the commencement of the term 
previous to that in which the derk intends to apply 
to be examined, and for admission. The necessity 
for this will be seen on reading the above rule, and 
considering that the agent ought to have a reason- 
able time to prepare the notices, and do what is 
necessary. 

Secondly, The instructions to be sent to the agent 
are the following : The names and places of abode 
of the master and the clerk ; and if the clerk haye 
been assigned, the names and places of abode of aO 
his masters, and the order, in point of time, in whicli 
he has served them ; also the place, or all the places 
of residence or service of the clerk for the last pre- 
ceding twelve months. On receiving these instinic- 
tions in proper time, the agent will give the necessary 
notices for the clerk's examination and admissi(9i., . 

When the notices are given, the next step to t? 
taken by the clerk is to send to the agent his artidi^s 
of clerkship, t(^ether with the assignxnezit or as$igii- 
ments thereof, if any ; also written answers, signed 
by himself, and his master or masters, to certain, sets 
of questions, which will be presently given ; sU these 
must be left by the agent with the secretary of thp 
Incorporated Law Society, within the first seve^/dl^3 
of the term in which the apphcant intends to Be 
examined and admitted, and care should be ^ken 
t^t the agent receive them in time. • . m, 
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Tid^ last regnlation is one of those approTed by* 
Hie Judges in pursuance of the rule which has been 
lilready set out, but as cases affected by others of 
th6se regulations must frequently occur, the whol« 
of them are here given. They are as follows : — 

I. That every person applying to be admitted an 
attorney of any of the said Courts, pursuant to the 
said Kules, shall, within the first seven days of the 
term in which he is desirous of being admitted^ 
ieavie, or cause to be left, with the Secretary of the 
said Incorporated Law Society, his articles of clerks- 
ship, duly stamped, and also any assignment which 
may have been made thereof, together with answers 
to the several questions hereunto annexed, signed by 
the applicant, and also by the attorney or attorneys 
with whom he shall have served his clerkship. 

n. That in case the applicant shall show suffident 
cause, to the satisfaction of the examiners, why the 
first regulation cannot be fully complied with, it shall 
be in the power of the said examiners, upon sufiicient 
j^roof being given of the same, to dispense with any 
part of the first regulation that they may think fit 
and reasonable. 

III. That every person applying for admission^ 
shall also, if required, sign and leave, or cause to be 
left with the Secretary of the said Society, answers 
in writing to such other written or printed questions 
as shall be proposed by the said examiners touching 
his said service and conduct ; and shall also, if re- 
quired, attend the said examiners personally, for the 
purpose of giving further explanations touching the 
same ; and shall also, if required, procure the attor- 
ney or attorneys with whom he shall have served his 
clerkship as aforesaid, to answer, either personally 
or in writing, any questions touching such service 
or conduct, or shall make proof, to the satisfaction 
of the said examiners, of his inabihty to procure the 
same. 

IV. That every person so applying shall also 
attend the said examiners at the Hall of the said 
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Society, at sodi time or tim^s as shall foe appointed 
for that purpose, pursuant to the said rv^, as &e 
said examiners shall appoint, and shall ans«rer sudi 
questicms as the said ^caminers shall then and theie 
put to him hy written or printed papers, touching 
his fitness and capadfejr to act as an attorney. 

y. That upon compliance with the aforesaid regt- 
ktions, and if the major part of the said examiners, 
aetuaUy present at and eondueting the said exauona- 
tion (one of them heing one of the said masters or 
{MTothonotanes) shall he satisfied as to the fitness and 
capacity of the person so applying to act as an ait- 
t<»rney, the said examiners so present, (nr the major 
part 0^ them, shall certify the same under their hands 
rthe foUo^fing focm ; L. 

" In pursuance of the Rules made in Hilary and 
Easter Terms, 1836, of the Courts of King's Bench, 
CJommon Pleas, and Exchequer, We, heing the major 
part of the examiners actually present at and condnct- 
mg the examination of A. B., of, &c.. Do hereby 
CERTIFY, that we have examined the said A. B>, as 
required by the said Rules : And we do testify 
that the said A, B, is fit and capable to act as an 
attorney of the said Courts." 

{Signed by all the Judges*) 



QUESTIONS AS TO DUE SERVICE, TO BE ANSWERED 

BY THE CLERK. 

1. What was your age on the day of the date of 
your articles ? 

2. Have you served the whole term of your arti- 
cles at the office where the attorney or attorneys to 
whom you were articled or assigned carried on his or 
their business ? and if not, state the reason. 

3. Have you, at any time during the term of your 
/articles, been absent without the permission of die 

attorney or attorneys to whom you w»e artidad or 
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aBsigned ? and if so, state the length and occaflkm 
cf aach absence. 

4. Have you, during the period of youi articles^ 
been eogi^ed or eoncemed in any profession, busi- 
ness, or employment, other than your professional 
employment, as derk to the attorney or attorneys to 
whom you were articled or assigned t 

5. Have you, since the expiration of your articles, 
been engaged or ooRcemed, and for how long time, 
in any aad what profession, trade, business, or em- 
ployment, other than the profession of an attorney 
inr solicitor? 



QUESTIONS AS TO DUE SERVICE, TO BE ANSWERED 

BY THE ATTORNEY. 

1 . Has A. B. served the whole term of his articles 
at the office where you carry on your business ? and 
if not, state the reason. 

2. Has the said A. B., at any time during the 
term of his articles, been absent without your per- 
mission ? and if so, state the length and occasion of 
such absence. 

3. Has the said A. B., during the period of his 
articles, been engaged or concern^ in any profession, 
business, or employment, other than his professional 
employment as your articled clerk ? 

4. Has the said A. B., during the whole term of 
his clerkship, with the exceptions above mentioned, 
been faithfully and dihgently employed in your pro- 
fessional business of an attorney or solicitor ? 

5. Has the said A. B., since the expiration of his 
articles, been engaged or concerned, and for how 
long time,, in any and what profession, trade, business, 
or employment, other than the profession of an 
attorney and solicitor ? 

And I DO HEREBY CERTIFY, that the said A. B. 
kath duly and £uthfully served under his articles of 
diericadiip (or assignment, as the ecise may be), bearing 
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date, &c. for the term therein expressed ; and thf^ 
he is a fit and proper person to he aibnitted an 
attorney. 

(Attomet^s signature.) 

In preparing the answers, each question should be' 
written out, with the answer immediately followiiig; 
it ; the master's questions and answers on one sheet 
of paper, and the clerk's on another, and each of 
them should then sign the paper containing his own 
questions and answers. 

It will he ohserved, that the examination is to take 
place within the last ten days of each term, and the 
clerk should take care to he in London in time, and 
his late master's agent will give him every necessary 
facility and instruction as to what he is to do. 

When he has passed his examination he will be 
admitted as a matter of course. In this he will have 
no trouble, as the agent will take care of every thing 
necessary. 

The fees payable on examination and admission in 
the several Courts are regulated by the second schedule 
to statute 6 &7 Vict. c. 73. 

By the same statute, sect. 27, it is enacted, " That 
every person who shall have been duly admitted an 
attorney, of any one of the superior Courts of Law, at 
Westminster, shall be entitled, upon the production 
of his admission therein, or an official certificate 
thereof, and that the same still continues in force, to 
be admitted as an attorney in any other of the said 
Courts, or in any inferior Court of Law in England 
and Wales upon signing the roll of such other Court, 
but not otherwise, and shall thereupon be entitled to 
practise as an attorney therein, in like manner as if 
he had been sworn in and admitted an attorney of 
such Court ; provided always. That no additional fee, 
besides those payable by virtue of this Act, shall be 
demanded or paid ; and that every person who shall 
have heen duly admitted a solicitor of the High Court 
of Chancery, shall be entitled, upon the production 
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of his admission therein^ or an official certificate 
thereof, and that the same still continues in force, tp 
be admitted as a solicitor in any inferior Court of 
Eqiiity in England and Wales, and in the Court of 
Bankruptcy, upon signing the roll of such other 
Courty but not otherwise, and shall thereupon be 
entitled to practise as a solicitor therein, in like 
maimer as if he had heen sworn in and admitted a 
solicitor of such Court ; provided also. That no ad- 
ditional fee, besides those payable by virtue of this 
Act, shall be demanded or paid. 

If the young attorney wish to obtain commissions 
to take affidavits, the expense will be about II. 1 5s. 
in each Court ; and if he wish to be made a Master 
Extraordinary in Chancery, the expense will be 
8/. 13*. 
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CHAPTER XX. 

COSTS. 



General Observations — Distinctions between Taxation» as be- 
tween Attorney and Client, and as between Party and Party 
— This Distinction explained by Examples — No Costs before 
Action allowed between Party and Party — Exception— Ex- 
planation of tbe Term Fee — and Letters, &c. — ^The diflferent 
Scales of Costs — Directiona to Taxing Offioexs on that S«b- 
ject — Cantion to Attorneys as to taking Jonmeys — ^Journeys 
to attend Trial of Cause — at the Assizes — in Town Causes- 
Charging for Attendances^— Instructions to Agent for Taxa- 
tion of Bill — Recovery of Attorney's Costs. 

It is not intended to enter into the law of costs as 
between litigating parties, but only to make such 
observations as may be thought useful to the country 
attorney^ and enable him to understand rightly the 
principles on which the masters proceed in taxing 
an attorney's bill. Every attorney ought to haye a 
just and fair remuneration for his skill and services : 
and whenever his bill is taxed, it will be found that 
this is not denied him; he may not, in all cases, 
understand the reason why particular charges are dis- 
allowed, but they are not in general disallowed without 
any, and it is hoped that the following observations 
will enable him to see this matter in its true light, as 
far as respects those charges made by countiy at- 
torneys, which are so often disallowed on taxation. 
The following observations apply only to bills of costs 
for proceedings in actions at law, and on reference to 
the bills of costs given at the end of this volume, 
there will be no difficulty in understanding them. 

It should be understood that it is a general rule, 
(though, perhaps, not very strictly adhered to in all 
cases,) that .where a bill is taxed, as between party 
and party, all the charges allowed, are allowed at 
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the same rate as wliere the taxation is between 
attorney and cUent, and that the distinction between 
the two modes of taxation does not consist in the 
rate of allowance for nay thing done^ but in the 
aUowance/in the one case, of charges for business 
performed, which would be entirely disallowed in the 
other case. For instance, where an attorney pre- 
pares his brief for trial at the assizes, he may pro- 
bably have to attend three or four witnesses at dif- 
ferent times, to examine them and take down their 
CFidenoe ; these attendances, if charged in the bill, 
-mill be disallowed, it being considered that the at- 
torney is compensated for such attendances by the 
allowanoe made on the usual item, ''Instructions 
for Brief," and by the allowance for drawing the 
brief itself. It is sometimes conceiyed that attend- 
ances such as those just alluded to, though disallowed 
on a taxation between party and party, will be 
allowed between attorney and client, but this is a 
mistake ; the reason for the disallowance in the one 
case is equally cogent in ihe other, and such charges 
will therefore be disallowed in taxations as between 
attorney and cUent. Again, suppose that after issue 
is joined, and it is consecpioitly seen what questions 
are raised by the pleadings, it be thought prudent to 
take counsel's opinion upon the case and on the 
client's prospect of success ; and that the attoiiiey 
aceordingly, ^r his own or his client's satisfisbctioB, 
draws a case, and takes the opinion of counsel upon 
it, this opinion, if charged for in the bill, between 

nand party, wiU be disaQowed, for if the party 
^ttbtfol whether he has a good case or not, it 
would be unreasonable to make his opponent pay 
for the solution of such doubts, for he ought to have 
been satisfied on that head before he brought the 
action ; but there is no reason why he should not 
pay his own attorney for it, and accordingly this 
opinion will be allowed for in a bill between attor- 
ney and client. It must be observed that the above 
remarks do not apply to an opinion on the evidence 
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merefy. It will therefore be seen that the difBsr* 
ence of the allowances on taxation between' ptofcj 
and party^ and between attorney and client, aSwaja 
depends upon some principle quite distinct fnnn 
the rate of diarge ; and if the principle bekMked 
into, it will be found to be more reasonable thanu 
generally supposed. 

The instance which has been just givas of the 
attorney's attendance upon witnesses^ is not the only 
one where the charge, when specifically made; is dis- 
allowed, because it is considered . as being compen- 
sated fofF in sonve other way. Other instanca^of thiis 
are the atttotney's attendances on the client on tike 
subject of bringing or defending the action, for iw- 
-structions fer declai*ation, plea, &c„ and thechaj^ 
for such instructions when reduced into wviting, 
though perhaps they may run to some lengths fii 
generai these attendances and written instructionB 
aeenctt specifically allowed for, because they are 
allowed for in the regular charges for instrudtionsto 
<Bue, to defend^ for declaration, for plea, &&: ; imd 
■thoagh the allowance in these items wouM some- 
times be insufficient to compensate the -attorney to 
the trouble he has on the particular occasion, itk&e 
are many other charges allowed for matters whidi 
haTe given much less, or even no troul^, and he 
must take the good and the bad together; and on 
the general result of his bill, it wiU in< most eaaes be 
found that he has, on the whole, a fair oompensatian 
for his time and trouble in the business ; and eten 
if it should in some cases happen otherwise, though 
I believe this seldom or never occurs, he will probably 
find, that though one cause has required ^om him 
more than the average quantity of attention, it will 
be made up to him by another requiring less. 

On taxing a bill between party imd party, the 
costs to be allowed, it will be observed, are the costs 
of the aetiony and accordingly in such a bill no aUoW- 
ance is made for any thing done before the action 
was commenced. It is, therefore, useless (unless 
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die^ other paarty agree to it) to make any charges in 
mdib a hill for any negociaAions which may have heen 
ffiog on hetween the attorney and any other pavty 
on the suhiect of the action, hefore it was com<- 
to€iiiced. There is one exception, howeTer, to this^ 
which is grounded on convenience, and it is, that 
where a plaintiff's attorney writes a letter to the 
defendant for payment of the deht hefore he brings 
the addon, he will be allowed his char^ for it; 
^> 6d, is allowed for the letter, whtre .the debt 
exceeds 20L, and 2», where it does not. <It should, 
however, be understood, that though- move letters 
than one have been written, one only will be allowed 

■ No- ^cific allowance is ever made in am ^ttom^ls 
bill^fcNr his letters to his agent in the coui!ae- of laa 
afction> for his agent's letters to him, for the postage 
of any such letters, nor for the carriage of any par- 
cels merely with instructions ; all these matters aoe 
covered, by the charge which is allowed, as for "let- 
ters, &c,' and by the term. fees. The canriage of a 
parcel with a record and with briefs sent to town 
Ibr taxation of costs, and perhaps occasicMoaUy in 
some other cases, is however specifically allowedt. 
A term fee is allowed for the term in whieh the 
dfeclamtioa « delivered, «nd for every subsequeat 
term in which any step is taken in the cause ; and 
fiir this purpose the term and the vacation following 
it. are considered as one term ; that is> if the step be 
takei]^ in the vacation^ it is considered as being taken 
in 'the term, and carries a term fee. A term fee is, 
howciver, never allowed before declaration ; if the 
wiit have been issued before the term in or after 
whidb the declaration is deUvered, the attorney is 
entitled to make the charge for letters, &c., after 
ofaarging for the writ; but if no term have com- 
menced between the issuing of the writ, and the date 
€£ the declaration, this chfffge cannot be made. It 
wiU. sometimes happen that, during a term and the 
vacation, following it, there may be charges allon^ed 
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^ something done, thou^ no step in the cause hiie 
be«i taken ; for instance, if afber the declaiatioii the 
defendant have written for an acGcnint of debt and 
costs, which has been sent, and he has made pio- 
posals on which the phuntiff's attorney has oonsdted 
his ehent, and thej have been acceded to, bnt tite 
defendant has not carried them iisto effect, the pUm- 
tifPs attorney is entitled to chai^ the defendant for 
what he has done ; but as it is not a step in the caase, 
he cannot charge a term fee, but he is entitled to make 
the charge for letters, &c. In like manner the duuge 
for letters, &c. is the proper one for every term and 
vacation in which any thing has been done afiber judg- 
ment, for no term fee is allowed after judgment. The 
amount of the charges for term fee and for letters, &c. 
varies according to the distance of the residence of 
the attorney from London, and the amount of tiie 
debt, in actions for the recovery of a debt ; in other 
actions the amount of the charge varies only fnm 
tile former circumstance, and the attorney is alwi^s 
entitled to charge the larger term fee. The proper 
amount of charge for term fee and for letters, &c. in 
each case, will be seen in the costs given at the end 
of the Appendix. 

In several parts of this work a difference ia t^e 
scale of costs allowed in certain cases has bem ad- 
verted to; this difference has been establidbed by 
certain directions issued by the Judges to t^e tasoig 
officers. These dkections are as follow : — 

In all actions of assumpsit, debt, or eoveaaiit, 
where the sum recovered or paid into Court, and 
accepted by the plaintiff in satisfaction of his de- 
mand, or agreed to be paid on the settlement of the 
action, shall not exceed 201, without costs^ the 
costs both of the plidntiff and def(^dant, and as w^ 
between attorney uid client as party and party, exeept 
as hereinafW excepted, shall be taxed according to 
the reduced scale hereunto annexed. 

Provided that, in case of trial before a judge in 
one of the superior Courts or judge of assize, if the 
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judj^ shall oeiti^ on the postea that the cause was 
^per to be tried befcure huu and not bef<Nre a sheviff 
or judge of an inferior Courts the costs shall be taxed 
upon the tiwal scale. 

Where, in like addons, the sum aidorsed on the 
summons shall be more than 20/., but the plaintifr 
fails to recover more than that sum, and the judge 
does not certify as aforesaid, the plaintiff's costs, as 
weU between party and party, as also between attorney 
and client, shall be taxed as upon a writ of trial before 
a judge of a Court of Record, where attorneys are 
not allowed to act as advocates ; but the defendant's 
costs, if any, are to be taxed upon the usual scale. 

Provided also that, in cases triable before the sheriff 
or judge of an inferior Court, where the judge shall 
refuse to make an order for such trial, the judge shall, 
if he shall think fit, direct, at the time of such 
refusal, on what scale the costs of each party shall 
be taxed ; and, in default of such direction, the costs 
of both parties shall be taxed on the usual scale. 

Then follows the scale of costs referred to in the 
rule ; but as it (together with- some subsequent modi- 
fications of it) is embodied in the bills of costs given 
at the end of the Appendix; it would be useless to 
give it here. Those bills of costs are mostly from bills 
actually taxed in King's Bench causes ; but any variar 
tions there may be in the costs, as allowed in the 
other Courts, are so extremely sHght, as not to dimi- 
nish the utility of the bills here given for all practical 
purposes in any of the Courts. 

A new scale of fees to counsels' clerks has been 
adopted by the Masters of the several Courts, with 
the sanction of the Judges, and has been promul- 
gated by the following 

Notice. 

" Some disputes having arisen upon the subject of 
money given to the counsels' clerks upon fees paid 
to their masters, and some of the clerks having made 
a claim of a per centage upon the fees so paid^ the 
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taxing officers think it right to state, that no daim 
of the kind can be allowed^ and that suoh pa3ni)ienU 
haye always been gratuitous only. 

** In this Tiew they consider themselves authorized 
to allow only as under^ according to the directipp^ 
w)iich they have received from the Judges. , . 

it 

ON BRIEFS, CASES, &C. 

Upon a fee of 1 guinea and under 5 guineas 2 6 

5 10 ,. 5 ft 

10 20 .. 10 a 

20 30 .. 15 

30 50 . . 1 

50 15 

And above 50 the taxing officer must exercise ins 
discretion. 

ON CONSULTATIONS. 

Senior clerks 076 

But if the room is paid by the party, the 

clerk's fee is 5 

Junior clerk 026 

On general retainer 10 6 

On common retainer 2 6 

On conference 050 

" The same scale must apply equally in cases of 
attorney and cHent, as cases of party and party. 

6th June, 1836.'' 

There is one subject on which it is necessary to. 
give the country attorney a caution, and .that is, as 
to his taking a journey ; for where he does so and 
charges for it, he must, if his bill be taxed, estabBsb 
to the satisfaction of the Master that the journey 
was necessarv, and that the business could not have 
been properly transacted by an agent; and uqless 
he can do this fully and satisfactorily, his charge for 
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hiir'thne and expenses on the journey will be dis- 
id!6^d ; and the fact of his client having expressly 
r^uested or even urged him to take the journey, 
mtt lidt alter the case ; the only question the Master 
l6oks at is the necessity for it, and these circum- 
stances do not hear on that question. A country 
attorney would not beheve how rigorous the taxing 
officers are in this respect, and would hardly con- 
cave the cases in which such journeys have been 
(fisallow^d. This is reasonable to a certain extent, 
ais it is undoubtedly the attorney's duty to advise his 
dient that a journey is not necessary where he be- 
lieves the business can be done without it; but where 
the ohent has been made fully aware of it, and still 
desires his attorney to take the journey, I see no 
rei^on why he should not be allowed for it, whea 
perhaps his declining to take it might have been the 
means of losing his client. In such a case, I advise 
an attorney to obtain payment fbr his journey at the 
time, and to get his client to sign a memorandum, 
stating that the journey was taken at his request after - 
he had been advised that it was not necessary. 

An attorney will always be allowed for his journey 
to the assizes to try his client's cause ; but if the trial 
be to take place in London or Middlesex, it will not 
in general be allowed, for in that case it is considered 
that his agent is quite competent, on reading the 
brief, to attend to the trial ; if the case, however, be 
complicated, difficult, and of great importance, the 
attomejr's journey to London will be allowed. 

An attorney, in charging for his attendances in his 
bill, should show in each item, as concisely as pos- 
sible, what business was done ; and if the attendance 
occupied much time, it should be shown how much, 
as these are the circumstances the Master looks to 
in determining what to allow on each charge ; for if 
it be not shown what was done, the Master will in 
general, unless the contrary appear from other cir- 
cumstances, conclude that the attendance was a mere 
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caUy and wfll class several of such atteacUmces to- 
gether and allow for all as for one attend^ioe only. 

If an order for the taxation of the hill have been 
ohtained^ all the papers and doeuments charged kt 
should be sent to the agent properly arranged; an 
affidavit should also be sent> verifying all such pay- 
ments as do not appear bj the bill to be quite a 
matter of course ; Touchers for such payments should 
also be sent ; and if any journeys are charged for, 
they should be stated to have been necessary, tbe 
number of days they occupied^ and the traveUing 
and other expenses should also be stated ; and, if 
the fact be so, that the attorney had no other busi- 
ness. This affidavit should be entitled in the Comt 
and in the cause in whic^ the order for taxation is 
made, and if it appear probable that the Master will 
require an explanati<Hi of any of the charges, sodi 
explanation should be given to the ag^it, that he 
may be able to satisfy the Master on the subject. 
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Section I. 

Afidamt of Senrice of Writ of Summons. 

In the Queen^s Bench [Common Pleas, or fix- 
chequer of Pleaa«] Between A. B. Plaintijfl^ 

and 

C. D. Defendant. 

E. Fv of y in the comity of , [depanenfs 

addition, as attorney's clerk, yeomaaiy labourer, or 

the £^e,] maketh oath and saith, that he did on the 

day of instant, [or " last,''] personally serve 

the above-named defendant with a writ of summons, 

bearing date the day of instant, [or '' lasta"] 

and which appeared to this deponent to have been 

regularly issued out of and under the seal of this 

honourable Court, against the said defendant, at the 

suit of the said plaintiff, by deUvenng to and leaving 

with the said defendant a true copy of the said writ. 

And this deponent further saith, that he did on the 

day of indorse on the said writ the day 

of the week and month of the service thereof. 

Sworn, &c. (ante, page 226.) £. F. 

(F«fe.p«g«30.) 



Section 2. 

Affidavit to obtain Distringas, 

In the Q. B. [C. P. or Exchequer of Pleas.] 

Between A. B. plamtiff, and C. D. defendant. 
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£. F., of , maketh oatb and saith, that a'thit; 
of summons^ which appeared to this deponent tohaVe 
been regularly issued out of and under the seal of 
this honourable Court, against the abote-named' dx^ 
fendant, at the suit of the above-named plaintiff/ and 
of which a true copy is hereunto annexed [annex a 
eopy\y was deUvered to this deponent for the purpose 
of serving the said defendant therewith ; that pre- 
viously to the day of , this deponent 
called several times at the house of the said defen- 
dant, i^tuate at , for the purpose of serving 
the said writ, but on all of such occasions this 
deponent was informed that the said defendant vn& 
not at home : that on the said day of , this 
deponent called at the house of the said defendant, 
for the purpose of serving the said writ, and was 
informed by the daughter of the said defendant that 
he was not at home : that this deponent inquired of 
his said daughter when this deponent would most 
probably be able to see the said defendant, to which 
she answered she could not tell, and would give this 
deponent no further information : that this deponent 
thereupon informed her that he came there for the 
purpose of serving the defendant with a wri^ at the 
suit of the said plaintiff, and that he would call 
again at nine o'clock the following morning; that 
this deponent did accordingly call at that time, on 
that day, when he saw the female servant of the 
said defendant, who, in answer to this deponent's 
inquiries, stated to this deponent that the said de- 
fendant was not at home, and that her mistress 
had desired her to tell this deponent that it was of 
no use for him to keep calling, as he should not see 
the defendant : that this deponent then inquired of 
the said servant whether her master was away from 
home for any length of time ; to which she answered 
that she could say nothing about it; and on this 
deponent requesting her to make the inquiry of her 
mistress, she said she would not, as she knew it was 
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Qf,:i^q: use. to. do so: whereupon this deponent de- 
U^f;i[p4,t9,the. said servant a true copy of the said 
i|;i;it .oCsununonSj and desired her to dehver it to her 
ii)^t^:,.Apd this deponent lastly saith, that from 
^,. venous answers he received to his questions on 
^ jcal^ng as aforesaid^ and from the manner in 
Tj^yiih such answers were given, he this deponent 
veifily heheves that on some of the occasions when 
tl^s deponent so called as aforesaid, the said defen- 
imt was at home, hut was denied to this deponent, 
in order to avoid the service of the said writ ; and he 
also believes that the said defendant keeps out of the 
way in order to avoid such service. 

Sworn, &c. (antCf p. 226.) 

(ru7tfpage32.) 



Section 3. 

Petition to sue by next Friend. 

In the Q. B. [C. P. or Exch. of Pleas.] 

Between A. B. plaintiff, and C. D. defendant. 
To the Right Honourable Thomas Lord Penman^ 
Lord Chief Justice of Her Majesty's Court 
of Queen's Bench. 

Or, in C. P. 
To the R^ht Honourable Sir Nicolas Conyngham 
Tindal, Knight, Lord Chief Justice of Her 
Majesty's Court of the Bench. 
. Or^ in Exchequer, 

Jpj the Right Honourable Sir Frederick Pollock, 
. , ., , Kjaight, Lord Chief Baron of Her Majesty* s 
I,,, . Court of Exchequer at Westminster, and 
,,.,j the rest of the Barons of the said Court. 

,,^jj ,Jjrtxe, humble petition of A. B., the above-named 
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Sliewfrthy 

That jooT petitioiier has, as he is advised, 
good cause of action against the said defendant, for 
an assault and battery committed by the said de- 
fendant upon your petitioner. [If it be any other 
cause of action, describe it shortly according to the 
fact.'] And your petitioner hath lately commenced 
an action against the said defendant K>r the same, 
but in regard that your petitioner is an in£mt 
under the age of twenty-one years, to wit, of the 
age of years, your petitioner humbly prays your 
Lordship [oTy in the Exchequer, your Honours] 
to admit him to prosecute the said action by E. F., 
of , in the county of, , 

[trade, or other addition^ your petitioner's next 
&iend. 

And your petitioner shall ever pray, &c. 

(Signed) A. B. 

[Consent to be toritten at the foot of the Petitioni] 

I hereby consent and agree that the above-named 
A. B. shall be at liberty to prosecute this action by 
me, as his next friend, accordmg to the prayer of the 
above petition. Dated the day of , 1B45. 

Witness, E. F. 

R. S. 

Affidavit of the Signature qf^ Petition (xnd Consent. 

In the Q. B. [C. P. or Exchequer of Pleas.] 

Between A B. plaintiiF, and C. B. defendant, 
R. S., of , in the county of , attorney's 

clerk, maketh oath and saith, that A. B., the above- 
named plaintiff, did, on the day of instant, 
duly sign the petition hereunto annexed in the pre- 
sence of this deponent, and that at the same time he 
was present and did see E. F., the person mentroned 
in the prayer of the said petition, duly sign the con- 



§ 4.] APFBNOIXi 2t3 

sent or agreement thereunder written, as the next 
friend of the said A. B. R. S. 

Sworn, &c. (ante, p. 226.) 

(Vide page 35.) 



Section 4. 
NoHce ofDedaratum om Sermeeabk ProeeM. 

In the Q. B. [C. P. or Exchequer of Pleas.] 

Between A. B. plaintiff, and CD. defendant. 

Take notice, that a declaration has heen filed 
against you, at the suit of the ahove-named plaintiff 
at the decku*ation office in the Queen's Bench Office, 
in the Inner Temple, London, [or in C, P., with the 
Masters, at their office in Serjeants' Inn, Chancery 
Lane, London; or in Exchequer, in the Office of 
Pleas of this Honourable Court, situate in Lincoln's 
Inn, London,] in an action [insert the same 

form of action as in the writ of summons,'] and unless 
you plead thereto, within eight days from the serrice 
hereof, judgment will be signed against you by de- 
fault. Dated the day of , 1845. 

Yours, &c. 
E. F. 
Plaintiff's agent. 
To Mr. C, D., the [Street or Place,] London. 

above-named defendant. 

Forms of short Particulars of Plaintiff^ s Demand. 
In the Q. B. [C. P. or Exchequer of Pleas.] 

Between A. B. plaintiff, and C. D. defendant. 

This action is brought to recover the sum of 
3L ISs,, due as follows : — 
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I . 1:844. "^ 4*,d, 

May 16. A pair of Welliugton boots . . 1 10 ;0 

.June 1. Another pair new footed . . . 18. 

A pair of new shoes ....,, lij.:..0 

16. Mending a pair of shoes • .... ,4 6 

Nov. 2, Two pair of children's shoes . H jO 

10. Mending another pair .... 2.) 6 

£3 18 '0 



■f-K'-MMMl^l 



Above are the particulars of the plaintiff's demand 
in this action. * Bated the day of , 1845. 

Yours, &c. 
E. F. 
Plaintiff's agent, . 

To Mr. C. D., the above- — — , Lond9p. 

named defendant. 

Another. 

In the, &c. Between, ftdl^ 

This action is brought to recover the sum of 48?., 

due as follows : — ' 

1845. £ .s}'^. 

January 1 . Money lent you 50 * * H) 

Feb. 16. Money paid to R. S. ... 36 OO 

19. For a brown mare .... 42 ,.0 

— ; L—L 

128 
By cash at various times ... 80 00 

^48 



Above are the particulars, &c. (as be/ore,) 

Another. 
In the, &c. Between, &t. 

This action is brought to recover the sum of 
45?. 3*. 6d. for butcher's meat, supptied by the 
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pWnlM to tlie defendant, between the Ist &bj of 
Jime^ 1899, ftnd the 1st day of Augu^ 1840, the 
fefi partlettkrs whereof cannot be complbed within 
tlu^ee folios. 

Above is a statement of the nature and amount of 
tlie plaintiff's claim in this action, pursuant to the 
Rule of Court requiring the same. Dated the 
day of 1845. 

Yours, &c. (as be/ore,) 
"To^ C D., &c. (as before.) 

Another, 
In the, &c. Between, &c. 

This action is brought to recover the sum of 
15^. 4*. 6d,, being the balance due to the plaintiff, 
on an account for tea and grocery goods supplied by 
the plaintiff to the defendant, between the 2nd day 
of February, 1838, and the 15th day of January, 
1839, the full particulars whereof cannot be com- 
pri^a^ withjn three folios, after giving credit to the 
4e^ndant for 121. paid at various times. 

Above is a statement of the nature of the plain- 
tiff's claim, and of the amount of the balance which 
he .claims to be due, pursuant to the Rule of Court 
requiring the same. Dated the day of 1845. 

Yours, &c. (as be/ore.) 
To C. D., &c. 

(Vide pages 38 and 39.) 



Section 5. 

affidavits to hold to bail. 

Common Affidavit by the "Plaintiff. 

In the Q. B. [C. P. <yr Exch. of Pleas.] 

Between A. B. plaintiff, and CD. defendant (e). 
A. B. of , in the county of , \tahe 

(c) As to the title of the cause, see anU^ page 44, 

N 
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cfire to add the addition of the depoMnt^ makedi' 
oath and saith, that C. D. of , in the coittitf 
of i is justly and troly indebted unto this 

deponent in the sum of pounds \Jor goodt 

sold end delivered by this deponent to the said C, D. 
at his request^. 

Sworn at in the county 

of the day 

of 1845. 

Before me, 
F.F. 

A commissioner for taking affidavits in the said Court. 

[For other forms of Jurat, vide ante, p. 226.] 



A. B. 



Where Debt due to two or more Blaintiffs, 

In the, &c. Between, &c. (c) 

A. B. of maketh oath and saith, that C. D. 

of , is justly and truly indebted unto this de- 

ponent and E. S. \if more than two plaintiffs^ state 
the othef^s names,"] in the sum of pounds for 

goods sold and deliyered by this deponent and the 
said R. S. [if others, name them,] to the said C. D. 
at his request. 

Sworn, &c. (ante, p. 226.) A. B. 



Where Affidavit made by Plaintifi^s Wife. 

In the, &c. Between, &c. (c). 

M. B. of , the wife of A. B., of the same 

place, merchant, maketh oath and saith, that C. D. 

(e) As to title, «^ p. 44. 
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of » ia jii9ti7 and trnly indebted to the aidd 

A. B. in the sum of pounds, for goods sold 

qnd delivered bj the said A. B. to the saia €• D., at 
hia request. 

Sworn, &c. (ante, p. 226.) M. B» 

Where Affidaoii made by Plaintiff*^ Clerk, Serwmt,^ 

or Shopman. 

In thej &c. Between, &c. (c) 

F. R. of , clerk, [or, servant, shopman, &c.] 

to A. B. of , in the county of , mer- 

chant, maketh oath> &c. [m mi the laH afidavitJ] 
Sworn, &c. ante, p. 226.] F. R. 



Affirmation by a Quaker » 

In the, &c. Between, &c. (o). 

A. B. of being one of the people called 

Quakers, solemnly affirms that C. D. of is 

justly and truly indebted to this affirmant in the 
sum of, &c. [as in the other foruM, only wing the 
word affirmant, instead q/^ deponent.] 
Affirmed at in the county' 

of the day of 

1845. 

Before me, 
E. F. 

A commissioner, &c. 



A. B. 



Affidavit by Aungnee of a Bankrupt, 

In the, &c. Between, &c. (e.) 

A. B. of , assignee of the estate and effects 

(c) As to title, vide p. 44. 

n2 
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gfJ4, A. * bankrupt, maketh oaith aod.saptl^i t)w!t 
iCi. I), is justly and truly indebted unto tt^s^^d^^ 
:fffDU. as 'Such assignee as .aforesaid, ,m tbe^ sum., i^ 
// pounds, for goods sold and delivered by tb^ 

aaid Ji. A. before he became a bankrupt^ tp .tl^€|^saj4 
C. D., at his request, as appears to tbii^ depp^^^l» 
i)y >thj9 books of the said bankrupt, and as this 4epp^ 
- pent verily believes . . / . ! 

Sworn, &c. (ante, p. 220.) A. B. 



ff 



Affidavii made hy one of several Assignees of 

a Bankrupt. 

In the, &c. Between, &c. (c). 

A. B. of , one of the assignees of the estate 

ftftd effects of L. A. a bankrupt, maketh o^th/ and 
saith, that C. D. of , is justly and truly fri- 

debted unto this deponent and W. W., the offler 
assignee of the estate and effects of the said L. A-, 
as such assignees as aforesaid, in the sum of 
pounds for goods sold and dehvered, &c. \as «t ffe 
Ifzst form.'] A. B. 

Sworn, &c. {ante, p. 226.) 



I, •' 



Affidavit made hy Assignee of an Insolvent Dehtfjf. 
In the, &c. Between, &c. (c). 

A. B. of , assignee of the estate and effects 

of M. W., heretofore an insolvent debtor, an^^ who 
hath been duly appointed such assigned .by rae 
Court for Relief of Insolvent Debtors in Endfcmd, 
tnaketh oath and saith, that C. D. of is jASfly 



(c) As to title, vide page 44. 
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feri tA!A)riMebt«d to this deponent, aa i5ucb aisi 
"A^ as afbi^esaid/ in the snm of po\indS) fc 

^beds'sold told deliyered hy the said M. W. to the 
sttdd C. D. at his request, hefore the said M. W. 
'suhsciihed his petition for his discharge from Impri- 
sonment^ in pursuance of the statutes in force for 
the relief of insolvent debtors in England, as appears 
by the books and schedule of the said M. W., and 
as this deponent verily believes. 

Sworn, &c. (ante, p. 226.) A. B. 

N.B. If there be more than one assignee, the 
affidavit may be varied, as in the last form. 



Affidavit made by an Executor, 

Inthe^ &c. Between, &c* (c). 

A. B. of > executor of the last will and tes- 

tament of S. S. deceased, maketh oath and saith, 
jtltMt C. D. of , is justly and truly indebted 

unto this deponent, as such executor as aforesaid* in 
tne sum of pounds, for goods sold and di^- 

,]«vered by the said S. S. in his lifetime to the said 
C..P.„ at his request, as appears to this deponent 
by the books of the said S. S., and as this deponent 
verily believes. A. B.. 

Sworn, &c. {ante, p. 226.) 

N. B. If there be more than one executor, the 
form applicable to two assignees of a bankrupt will 
show how the affidavit is to be framed. 



Affidamt by an Administrator, 

In the, &c. Between, &c. (c). 

A. B. of , administrator of the goods and 

.chattels, rights and credits, which were of O. P. de- 
ceased, at the time of his death, maketh oath and 

■ u 

(e) As to title, vide p. 44. 
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smth, &c. [as m the last form^ mi^gtituimgr'tke wmd 
•* admimstrator " for " executor."] 

Sworn, &c. (ante, p. 226.) A. B« 



Affidavit made by a surviving Partner. 

In the, &c. Bttweea, &c, (e). 

A. B. of , maketh oatib a^d saitJ^, ,t^ C. D. 

of , is justly and truly indebted unto this de- 

ponent in the sum of pounds for goods sold 

and deliTered by this deponent and one £. F. now 
deceased, in the lifetime of the said E. F., to the said 
C. D. at his request. 

Sworn, &C. (ante, p. 226.) A. B. 



Affidavit agamst a mirvwmg Partner. ' 

In the. See, Between, &c. (e). 

A. B. of , maketh oath and saith, that C . D. 

of , is justly and truly indebted unto this de- 

ponent in the supi of pounds, for goods 

sold and delivered fay this dq)onent to the said 
€. D,, and one £* F«, now d^^oed, in the lifetime 
of the said E. F., at their request. A. B. 

Sworn, &c. (ante, p. 226.) 



Affidavit in an Action by Husbamd and Wife. 

In the, &c. Between, &c. (c). 

M. B. of , the wife df A.B. of the same 

place, , maketh oath and said, that G. D. of 

, 18 justly and truly indebted unto thk de- 
ponent and her said husband in the sum of 
pounds, for goods sold and delivered by this dqi6- 



(c) As to title, wde p. 44. 



6.] Appswoix. •271 

.mtmt, whilst she was sole and unmarried^ to the said 
' C. D. at his request. 
Byfonx, &c. ((mte^ p. 226.) A. IB. 

Affidavit in an> Actum against Husband and Wife. 

•In the, &c. Between, &c. (c). 

A. B. of , malceth oath and saith, that C. D. 

of , and £. his wife, are justly and truly in- 

ddbted unto this deponent in the sum of 
pounds, for goods sold and delivered hy this depo- 
nent to the said E., whilst she was sole and unmar- 
ried, at her request. A. B. 

Sworn, &c. {ante, p. 226.) 

[In the for^oiog forms the same cause of aetion 
is idways stated, mr. for goods sold and delivered, 
and the variations in them are in other particnldan. 
What follow are statements of such of the various 
causes of aetion as most frequently occur in practice. 
If the attorney who has to prepare an affidavit find 
that none of these statements are applicable to his 
case, and have any doubt how to prepare it, he 
should (especially in cases of any importance), where 
there is time, get the affidavit drawn by counsel or a 
special pleader.] 

fiTTAtlBMENTS OF CAUSES OF ACTION IN AFFIDAVIT 
TO COME IN AS SBOWN BY THE FIRST OF TRE 
FOREGOING FORMS. 

For property sold. 

Goods sold and deUveredJ] See forms" given 
above. 

Goods bargained and sold J] For goods bargained 
and sold by this deponent to the said C. D. at his 
request, and by virtue of that bargain and sale deli- 
vered to one E. F. at the like request of the said C. D. 

I I - 1 1 --■ ■ — - 

(c) As to title, vide p. 44. 



J'. 
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iforseSy ^c, sold and delivered,'] jF^or a cefkiaiij 

horse {or "certain horses," "cattle,** or " sheep ^ 

sold and delivered hj this deponent to the said C^ D. 

at his request. - s ^ \ 

.. • ,1 j| 
Balance on exchange of horses,'] For so ' mijicli 

money, which the said C. D. promised and aeree^ 

to pay to this deponent, together with a certain norsfi 

of the said C. D., in exchange for a certain horse m 

this deponent, deUyered hy this deponent to the said 

C. D., at the request of the said C. D, 

Fixtures, ^c] For certain fixtures and cbattd[3» 
bargained, sold, delivered, and reUnquished by tUs 
deponent to the said C. D. at his request. 

Freehold property sold^ For a certain messuage 
and premises with the appurtenances of this dt|x>- 
sent, bargained, sold, and released by this depootnl 
to the said C. D. at his request* 

Copyhold property surrendered,] For a certain 
messuage, lands, and premises^ with the appurte;* 
nances of this deponent, bargained, sold, and sur* 
rendered by this deponent to the said CD. at his 
request* 

Leasehold premises assiyned.] For a certam 
messuage and premises wi^ the appurtenanoes of 
this deponent, bargained, sold, and assigned by tto 
deponent to the said CD. at his request, for tha 
remainder of a certain term of years therein* 

For Moneys, 

Mmey lent.] For money lent by this deponent 
to the said C D. at his request. 

Money paid.] For money paid, laid out, vai 
expended by this deponent, for the said C D. at his 
request. 

Money received.] For money received by the said 
€• D. for the use of this deponent. 

Money due on account stated.] For money dae 



fipoip the said C. .D. to this deponent upon and rfor 
iaebaliuiice' or an account stated and settled by and 
iMBtWeep. this 4eponent and the said CD. " 

Interest on simple contract,'] For interest agr^^ed 
to be paid hj, the said CD. to this deponent upon 
^irdain money due and owing from the said C D. to 
this aeponent, and which moneys were forborne by, 
mis deponent, in consideration of such agreement, at 
^e request of the said C D. 
' 'JV. B, — ^A defendant cannot be holden to ball for! 
interest on a simple contract debt, unless he have 
expf^dsfy agreed to pay interest, and it must be 
!m>wii by the affidavit that he has so agreed. 

For Work and Labour, ^c, ^e^ 

' *Work and materiids,'] For work done [and mate- 
fiidv^r the same provided] by this deponent fi>r the 
said C. D. at his request. 

An attorney's hill for business in Court.] For 
work, labour, care, difigence, and attendance, done, 
performed and bestowed by this deponent, as an at- 
torney and sohdtor, in and about the prosecuting, 
defending and soliciting of certain causes, suits, and 
hvsoiess for the said C. D., on his retainer and. at 
kiB request, and for certain fees due and payable to* 
this deponeat in respect thereof. 

Attorney* s bill for conveyancing,] For work and 
labour, care, diligence, and attendance, done, per- 
formed and bestowed by this deponent, in and about 
the drawing, copying and engrossing of certain 
deeds and ^vritiogs for the said C D., and in and 
about other business for the said C D., and at his 
4M|iie9t, 

' Surgeon* s hill:] For work and labour, care, dilr-, 
gence, and attendance, done, performed and be* 
dkmed by this deponent, as a surgeon and i^the- 
cary, in and about the heaUo^ and^eumg of ]the> 
q|ifl C D. [or one R. S.} of a certain disease, at^^e 

N 3 • . ' 
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request of the said C. D., aad also fer mediciiies aod 
odier things administered^ applied and deliyend, 
found and provided by this deponent, to and for the 
said C. D. [or B. S.] at the like request of the said 
CD. 

Factor or agent.'] For work and labour, care 
and diligence, done, performed and bestowed by tbis 
deponoit, as the factor and agent of the said C. D., 
in and about the selling and disposing of certain 
goods of the said C. D., and in and about other 
business of the said C. D. at his request. 

Clerk^s salaty,'] For salary due and payable from 
the said C. D. to this deponent, for the service of 
this deponent^ done for the >said C. D.^ and on bis 
retainer. 

Servanfs wages.] For wi^s due and payaUe 
from the said C. D. to this dqpcment, for the service 
of this deponent, done and performed as the hired 
servant of the said C. D., and on his retainer. 

For schoMig.'] For the board, maintoianoe, and 
education of one W. D., the in&nt son of die said 
C. D., provided by this deponent at his the said C. 
D.'s request, and for clothes and other necessaries 
found and provided for, and mmiey advaoaeed to ^e 
said W. D., at the like request of iJae said C* D. 

Another. ] For the work and labour, care, dili- 
gence, and attendance, done, performed and be- 
stowed by this deponent, as a schoolmaster, in and 
about the teaching and instructing of one W. D., 
the infant son of the said C. D., and at Ins the said 
C. D.'s request. 

For horse-keep.] For horse-meat, stabling, care 
and attendance, provided and bestowed for and upon 
the feeding and keeping of a certain horse for Ae 
said C. D., at his request. 

For agistment,] For the agisting and feeding 
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iBfiKtain- cattle [or '' horses/' or *' sheep/' &c,] by 
this deponent for the said C. D., at his request. 

jF'#r property hired,'] For the use and hire of a 
certain horse and chaise, let to hire and delivered 
by this deponent to the said C. D., at his request. 

For carriage of goods,'] For the carriage and 
t^nveyance of certain goods, carried and oonreyad 
by this deponent for the said CD., at his request. 

ForfreighL] For the freight and conveyance of 
certain goods conveyed by this deponent for the said 
C. D., at his request. 

For warehouse room.] For warehouse room in a 
certam warehouse of this deponent, by this deponent 
found and provided for the stowing and keeping of 
certain goods and merchandize for the said C. D., at 
his request. 

J^or hoard and lodging,] For meat, drink, wash- 
ing, lodging, and other necessaries, by this deponent 
found and provided for the said CD., at his re-t 
quest. 

For Rent, ^c. 

Use and oceigoatum,] For the use and occupation 
ctf a certain messuage, lands and premises of this 
deponent, held and enjoyed by the said CD., as 
tenant thereof to this deponent, for one year now 
elapsed. 

Tlie like of apartments,] For the use and occu- 
pation of certain rooms and apartments in a certain 
dwelling-house of this deponent, held and enjoyed 
by the said C D., as tenant thereof to this deponent, 
for one year now eliq>sed. 

For rent on a lease,] For the arrears of a certain 
yearly rent of pounds, due and payable by the 

said C D. to this deponent, by virtue of a certain 
indenture of lease^ bearing date [mention the date]. 
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atad-made "between this deponent of liie^dne^ivV amir 
tlie 8ud O, D. of the other part. oo-^^'imi 

Tor double rent.'] For douMe rent of 'a ceHattti' 
messiiage, lands and premises of this depon6ht, H^di 
and enjoyed hy the said C. D. as teiiaht ttieredf W 
tills deponent^ at and tinder the yeatfy rent orf 
pounds^ payable quarteily> for one quarter of a year, 
ending at day last paid ; and which said 

quartet's' rent accrued due after the expitatiti!t "6f a 
ci^rtain notice duly given to this deponent by. the sfdd 
C«iD»» that he Uie said €. D. would quit the.sai4 
p(r«mi3eson « day last past* 

..;' h ' - • ' • • .' . . 

On Deecht 

On hoTid hy the ohligeei] For principal and in- 
terest due on a bond, bearing date the day of 
in the year of our Lord , and made and 
entered into by the said C. D. to this deponent, in 
the penal sum of pounds, conditioned for the 
payment of pounds, with lawful interest'for 
the same, at a certain day now past. < 

On bond by the assignee,'] saith that C. D. 

IS justly and legally indebted to E. F. in trust for 
this deponent in pounds, for principal and in- 

terest due on a bond, bearing date, &c. {mention the 
date], made and executed by the said C. D. to tlie 
said £. F. in the penalty of pounds, condi- 

tioned for the payment of the sum of pounds^ 

with lawful interest for the same, at a day now past. 

On covenant to pay money,] Upon and by virtue 
of a certain indenture, bearing date the day of 

in the year of our Lord , and made be^ 

tween the said C. D. of the one part, and this depe* 
nent of the other part, whereby the said C. D. co- 
venanted to pay to this deponent the said sum of 
pounds, at a day now past. 

For mortgage money and interest.] For principal 
and interest due and owing to this deponent frosi 



difinsaid'iCwD.- by* virtue of a certaisi uideiUninel«f! 
mortgage, dated the ^mention tke date^^ and maitei 
l^etw^n ib^ said C. D. of the one part, and this d&- 
pdncint.of the other part; whereby the said C^J)^ 
qptvenanted with this deponent to pay him the sum of 
pounds and interest, at a certain day now pasU 



f. ]»^4<3 or EXCHANGE AND PROMISSORY NOTES. 

J In actions on bills of exchange and promissory 
nbtes,' nothing should be included for interest in 'the 
amount sworn to, unless the bill or note be escpressfy 
made payable vnth interest ; and in that case, if the 
interest be sworn to, it must appear by the affidavit 
that it is so made payable; the interest, however, 
need not be sworn to, and the affidavit need not vary 
irom the following forms. 

» 

On Promissory Notes. 

' Payee v. Maker.'] For principal money due on a 
promissory note for that amount [or for £ ] 

ipade by the said C. D., payable to this deponent or 
order, at a day now past, and now overdue and 
unpaid. 

Same — another form.'] For principal money due 
on a promissory note, bearing date the day of 

,18 , and made by the said CD., whereby 
he promised to pay this deponent, or order, 
months after the date of the said note, the sum of 
J^ , for value received ; but the same is now 

Qverdue and unpaid. 

Same — Note payable on demand.] For principal 
money due on a promissory note for that amount 
[or for ^ ] made by the said C. D., and payable 
to this deponent or order, on demand, but which is 
still unpaid. 

First or second Indorsee v. Maker.] For prin- 
cipal money due to this deponent, as indorsee of a 
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promtSMiy note for timt amount [i>r for £ ] 

made by the aidd C. D., payable to £. F. or order, 
-at a day now passed^ and by the said £. F. indoraed 
lo [one 6. H.^ and by the said 6. H. mdorsed to] 
this deponent ; and which note is now overdue and 
m^Mdd. 

N. B. If the affidavit is to be made by the first 

indorsee, the words in the second brackets 

are to be omitted. 

First, or deeand Indorsee v. Payee.] For principal 
money due to this deponent as indorsee of a promis- 
sory note for that amount [or for £ ] made by 
one £. F.y p^able to the said C. D., or order, at a 
day now past, and by the said C. D. indorsed to 
[one 6. H., and by the said G. H. indorsed to] this 
deponent ; which said note was in due time and man- 
ner presented to the said E. F. for payment^ but he 
hath not paid the same. 

Indorsee v. Indorser,"] For principal money due 
to this deponent as indorsee of a promissory note 
for that amount [or for £ ] made by one E. F., 
payable to one G. H., or order, at a day now past, 
and by the said G. H. indorsed to the said C. D., 
and by the said CD. indorsed [to I. K., who in- 
dorsed the same] to this deponent ; which said note 
was in due time and manner presented to the said 
E. F. for payment ; but he hath not paid the same. 

On Bills of Exchange. 

Drawer v. Jeceptor,'] For principal money upim 
a bill of exchange for that amount [or for £ ] 

drawn by this deponent upon and aeeepted by the 
said C. D., payable at a day now past to this de- 
ponent, or order ; which said bill of exchange is still 
unpaid. 

Payee v. Acceptor.l For principal money upon 
a bill of exchange for that amount [or for S ] 

drawn by one £. F. upon^ and aocepted by the said 



C. D., payable at a day now past to this deponent, 
or order, and which said bill of Bxehange is still 
nnpftid. 

Fir^ or second Indorsee v. Acceptor,'] For prind- 
pal money upon a bill of exchange for that amoimt, 
[or for £ ,] drawn 'by one E. F. npon, and ac- 

cepted by the said C. D., payable at a day now past * 
to the said E. F., or his order, and by the said E. F. 
indorsed to [G. H., who indorsed the same to] this 
deponent, and which said bill of exchai^ is still 
toqiaid. 

Payees. Drawer,'] For piincipal money due to 
this deponent on a bill of exchange ibr that amoniit 
{or for £ ], drawn by the said C. D. npon one 

E. F., payable at a day now past to this deponent, 
or order, and which said bill of expanse hath been 
dtdy presented to the sard £. F., who liath reftised 
payment [or acceptance] of the same. 

First or second Indorsee v. Drawer,] For princi- 
pal money due to this deponent on a bill of exchange 
for that amount [or for £ ], drawn by the said 

C. D. upon one E. F., payable at a day now past to 
the said CD. or order, and by the said C. D. indorsed 
to [G. H., who indorsed the same to] this deponent, 
and which said bill of exchange hath been duly pre- 
sented to the said E. F., who hath refused pajrment 
[«r, acceptance] of the same. 

Indorsee t. Irkdorser,] For principal money due 
to this deponent on a bill of exchange for that 
amount [or for £ ], drawn by one G. H. upon 

one E. F., payable at a day now past to the said 
G. H., or order, and by the said G. H. indorsed to 
the said C. D., and by the said C. D. indorsed to 
[I. K., who indorsed the same to] this deponent, and 
which said bill of exchange hath been dxdy presented 
to the said E. F., .^ho hath refused payment [or 
acceptance} of the same. 
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On Bankers^ Cheques^ , 

.^Puffee V. JtfaAer.] In the 3um of, , pQW()^.;Q^|t 
nloDf^ due to this depoaent as pajfee of, i^i.c^^fUfp, 
tiiMQtker's cheque for that amount [or for,;£>^ { ..^^']g] 
it9mn by the said C. D« on Messr^^ H. r^,ap^>Q9^, 
and .payable to thi3 deponent or bearer, cot dei^f^d|< 
a<id wbMih cheque hath been duly presented to.^t 
aiiid Measra. £. f « and Co.„ who have re&L^^^.j^n 
menttheroof^ .. ,,(« 

"'Bearet* v. Maker.'] in the sum of ^pdutufe} 

f^r money due to this deponent, as bearer of a> eei^' 
tain banker's cheque fbr that amount [or for ^ /], 
di'ttwn by the said C. D. on Messrs. £. F. and C(^y> 
and payable to one G. H. or bearer on demand, andi 
which cheque hath been paid and deHvered to thil^ 
deponent by the said G. H., and hath been duiypfe- 
sented to the said Messrs. E. F. and Co.> who have 
refused payment thereof. 

Form of Affidavit embracing several Causes 

of Action. 

For principal money due to this deponent on a 

certain bill of exchange, &c. [as in the foregoing 

forms], and in the further sum of £ fbr goods 

sold and delivered by this deponent to the said C. D. 

at his request, and for work and labour done by this 

deponent for the said C. D. at his request; and fbv 

money lent by this deponent to the said C. D; aphis' 

request. 

(ViFcfeMltf.p. 44.) ) • 

Section 6. •'' *' '•* 

1. Cognwit on Fromises, h^fore IXeolarMum* Um 
Jk th^ Q. B. \t, V. Of Exch. of Pleas.] :»»' I" « 

Between A, £. plaintifT, and C. p. 3eJenSantV| 
I'fcoilfess this action, and that the }49in^«^i^ 



^'i^^ Ai(»»vi5t; 2SC: 

sustained damages^ to the amount of S , 

besides* his costs and charges, which haye been ascer- 
ti^^ <a)&1d agreed to by me at ^ ; but \io 

jtidgitaf€»n<? is to be entered up, nor execution issued^ < 
utiless I shall' make default in payment of the said' 
debt' ttitd colsts,' on the dsy of next ; bal' 

ill 'b^t^ I sftiall make default therein, the plaintiff is 
iW^h&)Bit libefty to" enter up judgment and issue 6x-f 
eciitiDh for the said debt ahd costs, together' will^ 
the costs of such judgment and executido, sheiilF^s 
piHmdage, officer's fees, and all other incident 
estp^nses^ And I do hereby undertake not to hri^g' 
lUly writ^ of error^ nor file any bill in «quijtyj nor do 
BjDf Dibar act, matter, 0r thingi, to delay |:he plau;M;i^ 
i£ii entering up his judgment, or issuing ei^^cutiop, a^ 
afotesaidv. Dated the day of 1845. ,• / 

$^g»«d> &c» {^e p. 51.) C. l)p. . 

2. Cognovit on Promises, after Declaration. 

(Title as before.) 

. X confess this action, and that the paintiiF h^h 
sustained damages to ^ , [the damages laid iff, 

the declaration,'] besides his costs and chiurges to be 
t^ed^ but no judgment is to be entered up nor 
e3(ecution issued, unless I shall make default in pay^ 
B^nt of ^ J being the real debt in this cause^^ 

to^thev with the said costs, on the day of 

next ; but in case I shall make defaidt therein, 
the plaintiff is to be at liberty to enter up judgment 
for the said sum of £ , [the damages laid in 

the declaration,] and costs, and to issue execution 
thereon, for the said sum of S , [the real 

debt,] together with interest, the costs of the action, 
and of execution, sheriff's poundage, officer's fees, 
and all other incidental expenses [add undertaking 
not to bring writ of error, ^c. as in last form]. Dated 
the day of , 1845. 

B^gned, &c. (see p. 51.) A. B» 
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3^ Coffnmnt wiI*roms€9, after Pleum 
(Title as before.) 

I do ha*eb7 withdraw the plea by me pleaded in 
this acti(Hi> and do confess the same, and that the 
pkinti£P hath sustained damages to £ y \dar 

moffes m declaraUmiy'] beudes his costs and chaigesj 
to be taxed by the Master ; but no judgment is to 
be entered up nor execution issued, unless I shall 
make default in payment of J& , being the real 

debt in this eause, tpgelher with the said costs, by 
instalments of £ per calendar month ; the first 

of such instalments to be payable on the day of 

next, «nd the others to be payable on the 
day of each succeeding month, ml the whole 
debt and costs be paid; but in case I shall maiiie 
default in payment of any or either of the said in- 
stalments, on the day or days of payment, the plain- 
tiff is to be at liberty to enter up judgment for the 
said sum of £ , \the damages in deelaratwni\ 

and costs, and to issue exeeutian thereon, for the said 
sum of ^ , [real debt,"] or so mudi thereof as 

shall remain unpaid, together with interest, the costs 
of the action and of execution, sheriff's poundage, 
officer's fees, and all .other incidental expenses [add 
undertaking not to bring writ qf error^ ^c, tu be- 
fore]. Dated the day of , 1845. 

Signed, &c. (see p. 51.) A. B. 



MiMMaiii^ 



4. Cognovit in Debt, before or ixfter Deelaratim, 

(Title of Court and cause, as before.) 

I confess the debt in this cause, and that the plain- 
tiff hath sustained damages to the amount ik one 
shilling, besides his costs and charges to be taxed, 
[or which have been ascertained and agreed to hj 
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me at £ ,] but no judgment is to be entered 

up nor execation issued, umess I simll m&ke default 
in payment of £ , being tbe real debt in this 

cause, together with the said costs Iconcltidinff the 
cognovit as in either of the three foregoing forma, 
onli/.vH»ff'iherward*^d^t'^ mstead of *'svaa of 
£ " the damages^ laid m the declaration] . 



5. Cognaeit m Debty after. Plea» 

(Title as before.) 

I hereby mthdniw the plea by me pleaded in this 
action, and do confess the debt therein, and that the 
plaintiff bath sustained damages to tiie amount of 
one shilling, besides, &c. [conclnding the cognovit 
cuseording to the last form], 

{Vide p. 500 



Section 7. 
Affidavit of Signature of Cognovit in Q, B» 

(Original cognovit to be annexed.) 

In Hbq Queen's Bench. 

Between. A. B. plaintiff, and C. B. defendant. 
£. F. of , maketh oath and saith, that he 

was present on the day of isistant, and 

iid then see C. D., the aboTe-named defendant, sign 
the cognorit hereunto annexed ; and that the name 
'*C. D." appearing at the foot thereof, is of' the 
proper hand-writing of the said C. D., and the name 
"E. F,," appearing as that of the witness to the 
signature of the said C. D., is of the. proper hand- 
writing of this deponent. 

Sworn, &c. (ante, p. 226.) E. F. 



A like Affidavit m C* f* or Exch» 

(Copy cognovit to be annexed.). 

In the C. P. [or Exch. of Pleas.] 

Between A. B. pkindfF, and O. D^ dypeiilfeiii. 
£.. F. of , maketh oath and sidtii,^ that he 

was present on the day of ' ihstaiit^knd 

did then see C. B.^ the above-named defefndatit,' ^dtfy 
^ign a certein cognovit^ a true copy whereof irhier^ 
iiatQ .annexed} and that the name ^'0. D./' whkli 
lappears iattthe foot of the said original cd^otit/is 
.c^ I jthQ -proper! hand-writing of the said C* D. ; and 
ft)ie>iiiin9Qe..''£. F./' appearing there as that^'tfa^ 
.witness to' the signature of the said €. D.^ is bf 
jirapeu hattd*writing of this deponent. 

Swomi, &c. (ante, p. 226.) E." F.' ' 

(Ff£fep.52,) ..,ij 
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Section 8, 

Notice of executing Writ of Jnqmry^ i i 

In the Q. B. [C. P. or Exch. of fteas.1 

Between A. B. plaintiff, and C. D. defendant. 
Take notice that a writ of inquiry of damages \wll 
be executed in this cause, on the day of 

next, between the hours of eleven or the 
clock in the forenoon, and one of the clock in the 
afternoon of the same day, at the house of R. S,, 
commonly known by the name or sign of the 
in the town of , in the county of » Dated 

the day of , 1845. 

To Mr. C. D., the above- Yours, &<5. 

named defendant. £. F. 

Plaintiff's attorney [or agent]. 

{Vide p. 54.) 
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» SEfcno^ 9. 

Affidavit of Increase on Writ of Inquiry^ 

fe.mb^.ft. B., [C, P. or Exch. of Pleas.] 
.1 •: Between A. B. plaintiff, and C. D. defendant. 
{. .|1. F» of Pershore, in the county of Worcester, 
^tcmev for the plaintiff in this cause, maketh oatlh 
iQdi.saathj that interlocutory judgment hating h«en 
^ig^ed in this action, this deponent caused a noti^^ 
jof executing a writ of inquiry therein to he served 
iiW( the' above-named defendant at. his rosidebtie, 
wbicih \» five miles from Pershore, the residence of 
tikis deponent ; and that, in pursuance of such notice, 
the inquiry was executed before the under-sheriff criT 
the, comity of Worcester, at Worcester, in the sidd 
county, on the day of instant [or last], 

that this deponent caused one subpoena ad testi- 
ficandum to be issued, and copies thereof to be 
served on R. S. of Evesham, in the said county, who 
is an extensive farmer, T. W. of the same place, 
labourer, and I. K. of Pershore, aforesaid, shop- 
keeper, who were all, in the judgment of this depo- 
nent, material and necessary witnesses for the pliun- 
tiff, on the execution of the said inquiry, and who 
^« as did a}so this deponent, attended on the same, 
and were each absent one day from their respective 
place of abode; that Pershore aforesaid is distant 
n^iif Worcester aforesaid nine miles ; that Evesham 
afpresai^ is distant froni Worcesto aforesaid fifteen 
inj3e^ ^d froi^ Pershore aforesaid six miles ; that 
this deponent paid to the said It. S. for his attend- 
jai^ce^n the said inquiry, the sum of ^1 5*., to the 
stod T. W. the sum of I Is. 6c?., and to the said I. K. 
the sum of 14«., that he paid the under-sheriff, jury, 
baSiff. ^d for the use of the room*,' the sum of 

•^ \ that he paid a tavern bill for refreshments 
toi^ihfe'UMid witnesses, amoimting to twelve shillings 
and sixpence, and that he paid for his ovm expenses 
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in attending the said inquiry^ the sum of nine shil- 
lings. And this deponent lastly sailiiy that he had 
no other husiness at Worcester on the said occasion. 

Sworn, &o. (ante, p. 226.) B« F. 

(Vide p. SS,)^ 



Section 10. 

Petition to defend by Guurdian. 

{Commencement i same as the Petition, aate^ sect.S,] 

Sheweth^ that the above-named plaintifr hal;h 
lately commenced an action in this Honourable Court 
against your petitioner, for {here state the cause^ rf 
action shortly, as in the form, ante, sect, 3,] and 
yonr petitioner is advised and belieres that he has a 
good defence thereto; but in regard to your peti- 
tioner being an iafant under the age of tvrenty-one 
years j to vnt, of the age of years. 

Your petitioner, therefore, humbly prays your 
Lordship [or in the Exchequer, **your Honours"] to 
assign to him E. F., of , merchant^ as his 

guardian, to defend the said suit. 

^ And your petitioner wiU ererimy^ &q. 

(Signed) C. D. 

, Guardian's Consent thereto, to be writtem at the. 

Foot of the Petition* 

I hereby consent and agree that the above-naioad 
CD. shall be at liberty to defend this action by me, 
as his guardian, according to the prayer of the above 
petition. E. F. 



[Same as the form^ antcy sect. 3> stdystitutaxig the- 
word " Defendant** for " Plaintiff/* and " Guardian" 
for "next Friend/*] 

(F«r«p..67.) 



Section 11. 

Special Bail-piece in Q. B. (a). 

In the Queen's Bench, 
The day of •, in the jesr of our Lord 

1845. 



shire to mL , C. D. having heen arrested by 

Tirtue of a writ of capias, is 

Bail for £ delivered to bail to R* R., of 

E. F., , and S. S., of 

defendant's, attorney. , at the suit of 

G. H. A* B. 

defendant's agent. 
Taken and acknonrledged condition- 
ally, at , in the county of , 
the dayand year above mentioned, 
before me, 

L. M. a Commissioner for taking 
special bail in the said Court. 

(a) Where the bail is to be put in for only one or more of a 
greater number of defendants, insert in a parenthesis, after the 
defendant's name or names in the bail-pieces, these words, 
(« gued with N. 0. and P. Q.,'' naming the other drfendant 
w drfendante^) but the affidavits must in the title contain the 
names of aU defendants in the action, in the usual way, and 
without using the words '* sued with.'' 



(I 



la the Common Pleas, ' • w " : I 

The day of , a; d, I84Sv « 

-shire to mi. C. D. having. ^^nfaEftatti 



by yirtae of a writ of capias, is deliyered to baililo 
'R. R., of , , and S. 8., 01 , ^jiat 

^hesttitof A. B. ' uh 

' Each of the bail in £ , [d^iMe themmhuktrnd 
fbr bail on tffrit,'] £. P., defendant's attdnayr 

* - G. H., defendjant^aa^nita 

"IVken and acknowled^^ condition- . • ftdt 

'iflly, &e. f«* in the lastformi] \^ .♦- 

4 

/ ♦ /, Special Bail^iece in the Exchequer, ..^^ ^^^ 
'Hfi the SJ^ccheqner of Pleas, ■ ^r« 

/^" :]nip ' day of ,A.D.i845, / ■'';^; 

,ui. " -i-'i M^ bire, to wit. C. D. having i»e?n ^r/^sjUifl 

by.vi^tneiof a writ of capias, is delivered to bajl'.^ 

\A;>B., of .' , , and S. S., of , 9 • '*t^ 

Ihesnitof A. B. V\ 

Bail for ,£ , £. F«, def^n^f^t;':? <M^%nf^ 

' ' G. H„ agent;* .^ • j r,., .v.'ti- 

^Tftken and acknowledged eon*] [ r^i\ '^ L^ai 

ditionally, at ' "^^ *^^ P*^*ri nafS* 

connty of , the day andj S.S. j / fX "ti/i»H 

yeiH* above mentioned^ J 4^ ^f.:??Tr 

Before me, '3 :ii 't.M :.>» ..;•».• .(.:fi< 

L. M.^ a Cemitiissioner fos taliii|| 

special tfiail: in ' the .and ,C&M 

(Videv-'IO-) • '■""^'- 



Section 12. 

' ^'AfidaxM of JuBtifieatHm. 

In the Q. B. [C. P. or Exch. of Pleas.] , ^ j 

Between A. B. plaintiff, and G. D. def^daiit. 

'Bir'Bi^ of No. ^ stre^ , in the 

(4oiiiity-af » » and &. S., of No. , 
'itoeet, > in the same coui^, , ha^l ^r 

the defendant in this cause, seyQBRlljr make oildi 
^«id say, and first this deponent E, iL for himself 
«aith that he is a hotisekeeper \pr freeh^^d^^ 
stfitdiiig at No. , street aforesaid^ 

that he is worth the $tim of ^ ., {do/uJUe fie 

amount sworn to by plaint^,'] ofner and iJbpye what 
win pay all his just dehts \ifhe he bail in any other 
action add, *' and every other sum for which he is 
now hail,^] ; that he is not hail for any defendant ex- 
cept in this action ; [or if he be bail in any other a^itiqn 
add, " except for W. W., at the suit of T. T.,. in the 
Court of , in the sum of ^ , for P. P., at 

tUe suit of N. N., in the Court of , in the sum 

6£S " and so om] ; that this deponent* s'pn^ 

|>erty, to the amount of the said sum of ^ {aiid 

if he be bail in any other action or aotuUM add, 
^ ktM of all o/ther sums for which he is now llail as 
aforesaid," consists of [here specify the nature and 
f(0Jke ofrthe property in respect of whieh the bail 
prfmos^<9 to Justify 'OsfoUows : — stock in tmde ia^ his 
h^smess^6f ' ', carried on by him at , of 

the yalue of ^ ; of good book debts owing to 

him, to the amount of £ ; of furniture in his 

home at - €fi ihe talue of ; of a free- 

hidd or leasdiold fiGat»'Of the value of £ , 

situate at , occupied by ; or of a dwell- 

house of the value of l§ , situate at , 

occupied by ; if it be other property, partiett- 

larize each description of property, and state the value 
ofitf\ and that this deponent hath for the last six 
months resided at , [jf the deponent hone had 

more residences than one during these six months, 

o 
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ikey must aU bedeteribed.'] AxA this deponeat, S. 8., 

for himself saitliy &c. [thupartqfthe qjfidavitwiS 

be MmUar to the former,'] 

The ahoye-named deponents^ B. R.*] tl'R 

fmd S. S.^ were sworn at aifore- > q * q * 

said, the day of , 1845. J ^' 

Before me, 

L. M., a Gommissioiier for taking 
special bail in the said Coort. 

Another Tomty hut seldom 'Med. 
In the Q. B. [C. P. or Exch. of Pleas.] 

Between A. B. plaintiff, ^and CJ). defendant. 

B. B., of , and S. S., of bail in this 

canse for the above-named, defendant, ^fleferallymake 
oath and say, and firat this deponent B. B. for him- 
self saitib, that he is a hoosAeCTttr \pr freeholder] 
residing at aforesaid, and that he this de- 

ponent is worth the sum of ponndS) oyer«nd 

ahoye what will pay his just debts, and oyer .and 
aboye eyery other som for which he is now bail ; and 
<^s deponent S. S. for himself saith, that he is a 
•housekeeper \pT freeholder] residing at 
aforesaid, and that he this deponent is worth.thesam 
. of pounds oyer and aboye what will pi^ his 

just debts, and oyer and aboye erery other man fer 
twhieh he is now bail. 

The aboye, .&c. ^1 B. B. 

in Xastform^ J S. S. 

[N. B. The 8um to be moom to iy ta^ of ike 

bail is double the amount indorsed fixr hml oft ^ 

writ of capias.'] 

{Vide p. 69.) i.. 

Section *1 3. 
Affidamt of the due taking of the Recopnieanee. 
In the Q. B. [C. P. or Exch. of Pleas.] 

Between A. B. plaintiff, and C. D. defendant. 
J. B., of > , maketh oath and aaitb, 



Jhftt ihe reoognisaiioe of bail or bail-pieGe hemmto 
UBiWQEed was duly aokaowkdged by B. R.^ of 

, and S. S., of , ,ihe bail tbeMin 

Bsmed, before L. M.« tbe ocHznnissiGuer wbo took tke 
8ame» in tbis deponent's presence, tbe day 

of instant. 

Sworn at aforesaid, tbe i ^ -p 

day of ,1845. / ''•"'• 

Before me, 

W. R. a Gommisaioner, &c. 

(Ftdep. 70.) 



Section 14. 

Affidavit by Bail to stay Proeeedinffs on Attaek- 

ment agamst the Sher^. 

Jnibe Q. B. [C. P. or Excb. of Pleas.] 

Tbe King against tbe Sberiff of shine. 

In a cause of A. B. against C. D. 

R. R. of , and S. S. of , severally make 

oath and say, tbat G. D«, tbe above-named defendant, 
was, on or about tbe last, arrested in tbis 

action at tbe suit of tbe above-named plaintiff, and 
that these deponents, together with tbe said C. D., 
after the said arrest on , duly executed a bail- 

Ixmd to the sberifP of in tbis addon, and .t2ie 

said C. D. was thereupon discharged out of custody. 
And these deponents further say tbat special bail 
hath since been put in in this action, for the above- 
named defendant, and which said bail hath been 
duly perfected. *And these deponents further say, 
that on last an attachment issued out of this 

Honourable Court against the said sberifP of 
for not baviDg obeyed the rule to bring in the body 
of the said C. I)., as these deponents luave heard and 
verily believe.* And these deponents further say, 
lliat iMs application is really and truly made on the 
pot of these deponents, as bail for tbe said C. D., 

o2 
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ftb'tiicir own expense and for their iikdcaiiiitf okdji 
and withont coUnsion with the Baid C. D^ the ilAmr^ 

Bftmed defendant. • > 

Swom, &c. (ante, p. 226.) IL Riv 

' p. S. 
[Or where the defendant has been rendered, ^Mdy 
metead of etatmg that bail has been p«i 4nu4ad 
justified as above, sUgte the render tkust] ^^Atid 
these deponents fiirther say, that hail above hBtksiHe 
been put In in this action for the said defendant, and 
the said defendant hath, on last, been daly 

rendered in discharge of his said bail in this aistum 
at the suit of the above-named pkdntiff. * And these 
deponents farther say,'' [^. ^e. as above,'] 

Affidavit to stay Proceedings on the Bail-bond: 

In the Q. B.' [C. P. or Exch. of Pleas.] 

Between A. B. plaintiff, and C. D. defendiint. 

[This affidavit vnll be the same as the preceding, 
vnth the exception of the difference in the title, and 
the following passage must be substituted for that 
between the asterisks,"] And these deponents further 
say, that the said A. B., the above-named plaintiff, 
on or about the day of , took an assignment 
of the said bail-bond, as these deponents have heard 
and verily beheve, and hath since commenced an ac- 
tion upon the same against these deponents. [ITiis 
affidavit will conclude in the same wag as the former*} 

iVidi p. 72.) 

Section 15. ' ' ^ 

Notice of Bender by Defendant. 

In the Q. B. [C. P. or Exch. of Pleas.] 

Between A. B. plaintiff, and C. D. defendant. 
Take notice, That C. D., the above-named defen- 



i^at^ didi>«Ki't]ie dajr of , duly r«ildei^ 

yw^ in dia<^liarge of his bail in this action, ta tfaft 
common g&ol of the comihr of , punHumt to^ 4Sk 

ord^ ofithe Honourable Mr. Justice [or Mr« Bacon} 
.'< y bearing date the day of , and that 

tfae^daid order hath been duly lodged with ihe gaoler 
tf' the 43atd gaol, and that the scdd defendant is now 
intAally in-custody of sneh gaoler, by idrtuC' of the^ 
moAiOiidtt. Dated the cby of , 1<845. 
''-»". *! £« F» - - ' 

/!>To Mr4 Gk H., Def(»ulant's attorney. 

tke'Bhdntiff's attorney. 

.-■^ '.' '•' ' . .. • I' , •■ 

Afidavit of Render and Notice: ^'' .. 

In ib» Q. B. [0. P. or Exeh. of Pleas.} 

Between A. B. plaintiff, and C, D. defendant^ 

^,^ ]^,, of > maketh oath and saith, that C. D., 
the aDOYe-named defendant, did, on the day of 

'^^^''*'', render himself in discharge of his bail in this 
Ion, id the common gaol of the county of 
^lilint to an order of the Honourable Mr. Justic^ 
^^Mr. Baron] , bearing date the day of • , 
difft tiie said order was duly lodged with the gaol^ 
bf&e said gaol, and that the said defendant is now 
axitt(iilly in custody of such gaoler, by virtue of the 
s^ 6rd^r. And this deponent further saith, that he 
diai on the day of , serve Mr. G. H., the 

attbttii^y for the plaintiiBF in this cause, with a true 
copy of the notice hereunto annexed, by delivering 
the same to, and leaving it with a clerk of the said 
G. H., at his office in , in the county of 

Sworn, 8sc, (ante, p. 22d.) £. F. 

{Vide p. 74.) 
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Section 16. 
NoUoe of Render by Bail or one cf them. 

Hi thfe Q. B. [C. P. or Exch. of Pleas;] 

Between A. B. plaintiff, and C. D. defendant. 

TUce notioe, that C« D:, tib» abo^e^ianied deAoi 
dmtwasyon. the dajFof y^dalyiendendi 
in dischavge of his.- bail, &c. \a» in».9K€, 15, etBeeft 
the sigtuMturei which toill be"] E. F. 

Attom^ for the 
dBranuiixtfs- ihdL^ 
To G. H., the i [or. Attorney for I. K. 

plaintifTs attorney. . J otte <^ the defend- 

ant's bail.] 

AffldtmU-of the Bender, ^. 

Intthe Q. B. [G. P. or^Exch. of Pleas.] 

Between A. B. pkdntiff, andC^ D. deMdant 

£. F; of maki^h oath and^ saith, that €. B., 
the aboye-named defendant, was* on the day oiP 

duly rendered in disdunge of his ba^ Ski: 
\us in the affidavit: in seet, l£r'.] 

(yide p. 75.) 



Section IT. 

Blea of Nonjoinder in Abedementy m.oji 

on PronUeee. 

In the Q. B. [C. Pi or Bxch. of Pleas.] 

The day of in the year* of onr hofri. 1845. 
p -Q > The defendant, by E. F., his at- 

t til ' 't f i *^™®y' prays judgment of the said 

* * n^ j writ and declaration, because he 

] says, that the said several supposed 

promises in the declaration mentioned were, and 

each of them was made by the defendant jointly 
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mth one G. H. Tviio is still living and resident with-> 
in the jurisdiction of this Court, and not bj the de? 
fendant alone, and this the defendant is rea^ to 
verify. Wherefore, inasmuch as the said G. H. is> 
not named in the said writ and declaration, together 
with the said defendant, he the said defendant prays 
judgment of the said writ and declaration, and that 
the same may be quashed, &c. 

[Camuers signature.] 

[N. B. If there be only one count in the declaration, 
only one promise is stated, and a slight alteration in 
the language of the above plea will be necessary,'] 

2%e Wee in Debt. 

In. the Q. B. [C. E. or Exch. of Pleas.] 

The day of , a. d. 1845. 

The defendant, by B. F. his at- 

^^ tomey, prays judgment of the ssid. 

bucsiiiiv uj.. / ^^ ^^ declaration, because he says 

* ' J that he was indebted, as in the de- 

claration is supposed, jointly with one G. H., who- 
is still hybig and resident within the jurisdiction of 
this Court, and not alone ; and this he the defendant 
is ready to verify. Wherefore inasmuch, &c., [as 
in last form.'] {.CounseTs sigfiature.] 

N. B. Neither of the ahote forms is appHcable 
whei^ the declaration contains a count on, a bill of 
exchange or promissory note ; in those cases the 
plea wiEvary according to circumstances. 

Affidavit verifying Plea of Nonjoinder. 

In the Q.B. [C. P. or Exch. of Pleas.] 

Between A. B. plainti£P, and C. D. defendant. 

C. D. of in the county of , the 

defendant in this cause, maketh oath and saith that 
the plea hereunto annexed is true in substance and 



CD. 

at.the suit of. 
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ftol) and that 6. H.^ the peraon nam^d jx^. t)i^,sa||^ 
plea, resides at No. , in slreet^, , ^V^^^, 

county of 

Swoni> &e. {mie^ p. 226.) C. Dr 

{yidte p. 78.) 



Sbiption 18. 
Tlea of Coverture of the Plaintiff'. 
In the Q. B. [C. P. or Exch. of Pleaa.] 



CD. 



/ ».l 
.fJ> 

The daj of , a. d. 1845. 

The defendant, by E. F. his attor- 
t th > f ►'^^y* prays judgment of the said writ 
* A ^Ti^^ ^ j and aeelaniion, because he says that 
' ' J the said plaintiff, before and at the 

time of the commencement of this suit, was, and still 
is, married to one IL B., then and stiU her husband, 
who is stiU hying, and this he the said defendant^ W 
retlAj to verify : wherefore, inasmuch as ' €he said 
R:'Bl is not named in the writ and declaratioit, t)ie 
dcf^endaht prays judgment of the said writ and^.dfH: 
cMhfction, and that t^ same may be quashed, &0. •.<. •• 

ICounseFs tiffnature^] . w 

Plea of Coverture of the Defendant i . ^ 

In the Q. B. [C. P. or Exch. of Pleas.] 

The day of , a. d. 1845. 

r\ T\ r \ The defendant, in her own proper 

C. D., for .J , « xT.*^ -J 

C. D. sued P*^°' 1"^* judpnent of the s<ud 

1 .y^ wnt and declaration, because she 

of C SI at / ®*y^' *^"* "^ ^^ ^^^ defendant, 
the suit of ^®^^^^. ^^ ** ^® ^^^'^ ^^ *^®, ^™" 
A Q mencetnent of thisi sint, wadj ildd^^fill 

•' J is, married to one R.D«, who is still 

livziig, and this she is ready to verify t whertf|f)i|e, 
beeattse th^ said R. D. is not named in tke^iiaidtwisii'. 



•J i.*i )•) J. 



r 
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aiMPdi^iilaiiiitibii^^^he' prays judgment ^b6reo^> aBidt 
mA. the same may be quashed, &c. { 

[^Counsers siffnatupe*^ , 

Affidavit verifying Plea of Coverture. 

In the Q. B. [C. P. or Exch. of Pleas.] 

Between A. B. plaintiff, and C. D. defendant. 

C. D. of , in the county of , , 

maketh oa^ and saith, that the plef^ hereunto an- 
nexed is true in substance and fact. 

Sworn, &c. (aiifa, p. 226.) « 0. D, 

{VUe p. 78.) 

Section 19. 

« » 

^ " Affidavit to change Venue. 

^ the Q. B, [C. P. or Exch. of Pleas.] 

] • ' Between A. B. plaintiff, and C. D. defendant* 

' C. D. of , in the county of ^farmer, > 

thef aboTe^named defendant, maketh oath and saith, 
that the plaintiff's cause of action, if any, arose in 
the Gouiity of , and not in the county of 

, nor elsewhere out of the county of 
Sworn, &c. {ante^ p. 226.) C. D. 

CT^frfep. 80.) 



'*ii- 



Section 20. 



^tiir.lM,/. Notice to produce, 

Ijfjlb^.fik B, tC. P, or Excji. of Pleas.] 

iJltr. ^BelweentA. B. plaintiff, a^d,C,.D. defendant.' 

<1fbk)9 tl^iee^ that you me hereby requked, to pro* 
dd(S^tb'<kd'Ooartandjuiy,oii thk iviiU of this ««u^,, 
[a certain deed, dated, &c. and made between, &c. 

o3 
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deseribinff the deed or other instrament; letters, 
papers, books, ^c, that you desire the opposite party 
to produce in evidence at the trial,"] and all other 
letters, books, papers, and writings whatsoever, in 
anywise relating to the matters in questioH' in this 
cause. Dated this day of 18' . 

Yours, &c. 

G. Hi defendant's {or plaintiff's] 
To Mr. C. D. the above- attorney, 

named plaintiff [or defendant] 
and to Mr. E. F. his attorney. 

(Fide p. 93.) 

Sectiot? 21. 

Notice to inspect and admit. 

In the Q. B. [C. P. or Exch. of Pleas J 

Between A. B. plaintiff, and CD. defendant. 

Take notice, that the plaintiff [or defSsndant] in 
this cause proposes to adduce in evidraice^tlie several 
doeiKEifints hereunder specified, and that tiiia sanie 
m&y be inspected by the de&ndant [or plaintiff,] his 
attorney or agent,, at on , between the 

hours* of , and thsEt the defendant [or plaintiff] 

will be required: to admit that such of tha said docu- 
ments as are herein specified to be ofiginais, wi» 
respectively written, sig^d, or executed as they pur- 
port respectively to have been ; that such as are spe- 
cified as copies are true copies ; and such documents 
as are stated to have been served, sent, or delivered, 
were so served, sent, or delivered' respectively, saving 
all just exceptions to the admissibuity of aQ sncn 
documents as evidence in this cause. 

Dated the day of 18 . 

6. H. attorney for plaintiff 
To E. F. attorney [or defendant]. 

for defendant 

[or plaintiff] . 

Here describe the documents, the manner of doing 
which may be as follows : 
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I>*seciptl«n of the Docttments. 

Deed of Coyenacnt between A, B, and \ 
C. JD. IM part^ aod B.F, 2d part . . J 

iDdrntnre of Lease from A, B. to C. D. 

Indentine of Briease between- A. B,^ 
C, D. Ist part, &c. . J 

Letter — ^Defendant to PlaintifT. .... 

Pdieyof Insnranee on Goods by Ship 1 
Isab^a on voyage from Oimrto to > 
LoadoD J 

Memonmdum of agreement between 1 
C. J). Captain of sud Ship, and S. F, j 

Bin of Exchange for dSlOO at threei 
months, drawn* by A, B. on and I 
accepted by CD., indorsed by JB. F. ; 
and 6. ^. J 

Copiss. 
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Date. 



1st January, 1828. 
1st February, 1828. 
2d February, 1828. 
Ist March, 1828. 

BdDeoemter^ 1827. 
1st January, 1828. 

1st May, 1829. 



Description of Documents. 



Date. 



RegiBter of Baptism of I 
A. B,f in the parish I 
of X J 

Ltttar, PUinlaff.to.Dft.1 
fondant . . • •.. . .j 



Netiee to produiee Papers 



Reoord of a Judgment 
of the Court of King's 
Bench, in an action, 
J. S, V. /. JV. 



• • . 



Original or Duplicate, 
served, sent, or de- 
livered, when, how, 
and hy whom. 



1st Jan. 1808, 



1st Feb. 1828. 



Ist Mar. 1&2B. 



Trinity Term, 
10th Geo. IV. 



■* 



Leftten Patent of King] 

Charles IL in the }• 1st Jan. 1680, 
Rolls Chapel .... J { 

(FtiTe p» 950 



Sent, by General 
Post, 2d Feb. 
1828. 
"Served 2dMarch, 
1828,ond^en. 
dant'sattomeyi 
hyE.F, of—-. 



Section 22. 

Affidatit for Habeas Corpus ad testificandum. 

In the Q. B. [C. P. or Excli. ot Pleas.] 

Between A. B. plakitiff; And C. D.idefiinddiLluI 
lA. B. of ' , the aboye^nmned plaintiff/ <iiaketh 
oalib'-attd saith^that notice of trial hath been ^v#n 
in this caufte for the next assizes to be holiien m atadbi 
for. the-counfy of . , and that one -£. Qi^ > 

rwH ii.piisonjsriitir debt in the gaol for the oonnt^^inf ^ 
I ■>". . > 111 i.iy< IS' amateiiai and neoessary witness )foii I 
thbvdpipon0itan4his casase, and is teady and wflling^ 
tera%iidi;as .a iritnesis at the tnal thaeof/andthii^> 
dpfmn^t • is> (advisfod' and • venly believes tibat- he caiN t 
not) iA£e]j pbo^eed * to . > tiisl . without the testioBBLbny of • 
tbeidEdd.E^'G-; . •. - '• j./zmH 

Swotoni SsCi, {tmts, p. 226.) - A. Biini^ 

- : .1. : : I (Ftd^p. 103.) "I.J 

;!./'..' •• \.'{ V. 

1) IJ- , ' I- . * ! .' Ii!> H'JiH 
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, ,^ ; . '■'■ Affidavit verifying Sheriffs Notes. . '^^^^^ 

Il^the Q. B. [C. P. or Exch. of Pleas.] - , i^ 

!; Between A* B. plaintiff, and C. I). dafdidaMfcit 
itE* F. of 9 attonpiiej for the plaintiff [ior de&mi 
dtBOjt] JA this opeei moketh oath and<aaidi,,thali)fln*^ 
caiise was tried before the und0rt8ih«Biff.«f>iheroaiiiity' 
of; > on the day. of last [i9if (instant], -wlraai! 
a^Ferdictwas foiwd for the; defen&at [ar^plf^atpDu 
And this deponi^t jfurther aaith> thaiiheiapplkd-ia^ 
the said undar^^heoriff ftfr .a.fio^y of <hi^> note^'Of tike: 
said trial; and in qoas^ques^e of sneh appUdatioBH 
the. said iind^r^-sheriff d^liyered to this depohehtlHit' 
paper writing hereunto soinexed, as being a cQjijioP 
his notes of the said tiisl ; and this d^onHithathno) 
rfason t^ doubt that the same is acorreot<co|^tdlyr 
suob ncrt^es^ • - TMiti,«'t 

&rorn» &c,t(airi^ey p. 226.) s/E.^Ri^^i. 

;..:!-i.' >\j n • {Vii^p- 318.) "..J. 'I // ■)-:.J*J') 



Section 24. 



-\ «.' 



Affidamt of Increase. , i 

InrithiB Q. B.<[C. R w SsdL of Pleas.] 
xii't'^j'.Between A. B. pbdntifPy and C. D. defendant. 
fiErjJ^Jof Wdkearhamptcm, in the couufy of • Sta&' 
fdnok^ igentletiuin, attoroerjr for the* plailitiiQp: iii<thi»i 
caii^>'iiuJDeth oath and saith^ that thist«aiiBeifWa»i 
tkiedmt die .lasrt assizes held at'Sta^ford^da «|id fori 
tbetoaaiit7''o£' BtolfoFd ^ tha^fao' this* deponent caused 
two \ < mtbj^emaf 4id testifieaiMbun, - atid i one > ' ^ndipoemd r 
dtf)?9 tf ecvaii, to ibe issued onbdaalflof tdi&said>plain<^^ 
tilK^mTidl oepies thet^f 'to 'be 'Serrtsd oh -Jolin'3niit)i^*) 
df< ' 'Wolvcd^ampton afbresaid,) 'master > balEer/i - Peteii j 
Brown, of the same place, journeyman tailo]i;i>Mai7it 
Smilft, tbe wife of James Smidi, of Nev«astl«^undter^> 
Lyme, in the same count?^, innkeeper ; Edward Jones, 
of Birmingham, in the county of "Warwick, banker ; 
Richard Waters, of London, attomey-at-law ; and 
John Brown, of Stafford, in the coimty of Stafford, 
attorney's clerk : that Newcastle-imder Lypie is dis- 
tant from this deponent's place of abode 32 miles, and 
from Stafford \% miles; that Birmingham^ 'is dis^ilnil^ 
fr4m'''>th^' deponent's place of abocte 14 mil^s, and 
froBi »Stafford'dO miles^; that London is dishmt^frdm 
Staffed' 14^ miles* ; that Wolverhampton afol'esAiivl > 
is" distant <frd!m ^Stafford 16 miles ; and this deponent i 
frirtber. saidr^i'that 'all the said witnesses were, itt 
tl^ei^jndgtqent of ihis deponent, material and neces-* 
setfV lb)r; the tokl ^plaintiff in' this ^ansse^ and all at-^' 
teiKLed' thi0( trial ihtoeo^ and were attending* the trial' 
asoitknesaes in ^d other jCaase, as this deponent^ 
vciBiy'beliem, with the «!ire(epti6n of the said John- 
Smitlf^'who. was* atteiiding< ' ais a witness in another i 
oensib; twhieh was' tried! the <day previous to that on' 
whie^' this cause was tried. And iMs deponent 
further saith, that the commission-day for the said 
assies ^'iras the 10th day of Mi^ch last> and'thifir' 
cause was tried on the 14 th day of the same month ; 
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that the said John Smith, Peter Brown, and Mary 
Smith, were each of them necessarily absent from 
their said places of abode in going to, staying at, and 
retnming from the said assizes, on occasion of the 
trifd of this cause, fi^e days ; that the said. Edward 
Jones was necessarily absent six, and the said 
Biohard Waters seven days, and that the said John 
Brown was in attendance on the said triid: thM» 
days : and this deponent ftirtfaer saith, that he ab* 
tended at the said assises on the trial of this oanaa; 
as attorney Ibr the plaintiff th^n^ and was neeea- 
sarily absent from his place of abode, on that occa- 
sion, five days, and was attending there as attomw 
or -witness in no other causa : that this deponent: paid 
to Mr. Seijt. Talfonrd, with his brief, the sum of five 
guineas, and fi>r a oonsnltadon two guineas: and 
to Mr. Whitmore, with his brief,' the sum of tfaiee 
guineas, and for a consultation one guinea : that he 
also paid the following Court fees : to the jury, tip^ 
staff, and bailiff , to the marshal and crier 

, and to the associate ; that he paid the. 

witnesses- for their attendance and traveffing ex- 
penses «ie several sums of money following ; that.is 
to say, to the said John Smith, 11, 5«.; to the said* 
Peter Brawn, 1 Z. 8«. ; to *the said Mary Smith, 1 /. 1 5»v $ 
to the said Edward Jones, SL 39^.; and to the saidi 
Biohard Waters,. 17L ; and that he paid to the said 
John Brown, forhis attendance, the aam of 1/. 1 1«« 6if*$-. 
and tfaat^ he aho paid tavtMm bills for th0firstmeii»: 
tioned^five witoesses, amoimting to ISL 6#. 6d. 
Sworn, &c. (ante, p. 226.) KF. 

(FWep. 117.) 



Section 25. 

Eetum to Ft. Fa, against a Beneficed Clergywum, 

The within-named C. D. has no goods or dkatteky 
[adopt the language of the umf] nor any lay fee, in 
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Bsj'lttiliiivick, whereof I can cause to be mtde diet 
chmiagefl aead interest^ [or if the action be in debt, tiiet 
dskft; damages^ and interest^] within mentioned; or any) 
putt thereof, as within I am commanded ; but I hereby 
oeftify that the said C. D. is a beneficed derk, thatt 
i& to say [rector of the rectory and parish. ohnrch of 
, or a» the ease may be,'] in my county ; which 
saad [reetoiy and parish church] are widiin the diooeas 
o#the reverend ikther in God, {the Christian^ 

namevfthe bishop,) by Divine Pro^deoce, lord bisliqioiB 

The answer of 'W, B. Esquire, sheriff. 
(Vide p. 122.) 



Suction 26. 

Be<damtionin'Ejei3ttnenty one Demise. 

In.the Q. B. [C. P. or Exch. of Pleas. 

HUam/L Term, in the year of the reign 

of QneeaVietoria.. 

shire (to wit.) Bichaxd: Roe was attaehedr 



to* answer John Doe of a ptea of trespass* and ejects' 
mentt: And thereupon the> said John Doe, by E. F. 
Ui^ atknmey, complains : That whereas A. B., on the 
dappr of' , in die y eae pf our Lord aoJb. 

tblrasand eighth fasndred and , demised to the, 

9tkk John* Boe^ two mesnages (a), two cottages, two 
bams; two stiMea, two* onthouses^ two yams, two- 
gavd^is, two- orchards, fifty acoes of arable land, 
fifty acfes i]£ meadow limd, fi%:acres of pasture land, 
fifty acres of land covered with water, and fifty 
acres of other land, {tahmg care to insert sufficient 
pecrceh to cover the premises sought to be recovered^ 



(a) Sometimes one or more '* tenementl " are insertiid' in 
the parcels, but this shosdd never be done, as the word is 
too uncertain ; a tenement may be a cottage or it may be 1000 
acres of land. 
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with the appurtenances, situate and being in the 
parish of , hi^e 6oimty of i TS6 have 

and to hold the same to the said Jphjx Doe and his . 
assijgns, from thenceforth, for and darmgluiF ttedb^ 
the' ftdl end and term of seven years nrotn' t&^nce 
next ensuing, and iuiJlj to be complete and teded : 
Bj^ virtue or whidi said demise, the said: Jok»- Dee 
entered into the said tenemoits with the apfnrta^.t 
nances; and became and was poesesaed theoboi £amn 
the' said term so to him thereof granted: AiMbihfi.' 
said John Doe being so thereof possessed, the saiAi: 
Eichard Roe afterwards, (to wit,) on the ^dmf^ waA:: 
year aforesaid, with force and arms, &c.,; altered)) 
mto the said tenements, with the appurtouuiees in/ 
which the said John Doe was so interested in mai^ 
ner and for the term aforesaid, which is not jet ex- 
pired, and ejected the said John Doe from his said . 
farm, and other wrongs to the said John Doe- then 
did, to the great damage of the said John Doe, and 
against the peace of our said Lady the Queen : Wher^* 
fore the said John Doe saith, that he is injured and 
hath sustained damage to the amountof fifty pounds, 
and thereupon he brings suit, &c. 

To John Brown, James Smith, and Thomas Wood. 

I am informed that you are in possession of, or 
claim title to the premises in this declaration of 
ejectment mentioned, or to some part thereof: And 
I being sued in this action as a casual gector oMy^'' 
and having no claim or title to the same, do'ad^^ ' 
you to appear in next Easter Term, ia her Maie^ii ' 
Court of Queen's Bench [Common Fleas, or'iwie^'* 
quer of Pleas], at \Vestminster, by some aitottiqr''ef** 
that Court, and then and there, by rule of ^ aiilb' 
Court, to cause yourself to be made d^fendattH' 'hf*^ 
my stead, otherwise I shall sufFer jtldgmcbit i^eM^' 
to be entered against me by defatdt, and yoxi 4WI1 W^ 
turned out of possession. - ••jm/j mU 

Tour's, &c. • ■ J'"'*-"^'.' 
IficK&* BM. '^"** 
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- / r- 4 Bkclaratum in Efeetmeni, two Demises, > > . * f ;n 

Ii{',lf)U i^. 6. [C. P. or Excli. of Pleas.] ' '*; 

^YuM^orff Term, in the year of the reign, ^ 

: i ...pf.Qiaeen Victoria. 

' ^t ' ^' a hire (U^ int.) Bichanl Roe .was attached ; i 

to^ttiswer Jidm Boe of a plea of trespass and ejects., 
mviil :(Aa!id thereupon the said Jolm Doe,, by £..£*. , 
his^iattomey, complains: That iRthereas. A. B,, on- 
thte^ day <rf , in the yw^ of our Jiprd .. 

odeiiioosand eight hundred and thirty*, . { ..,«}; 
dduiised to the said John Doe two me^^ii^g^,. 
&e; \svitiuf out the parcels as pointed om/ inttie,. 
laeifarMy] with the appujrtenances, situate, and bfifuig ^i^ 
in the pamh of , in the county of - : To,,, 

h^bra^ and to hold l^e same to the said John Doe 
and* Ids assigns from thenceforth, for and during an4;i 
udtoi the'^ end and term of seven years feom.) 
thenee ttextaisdng, and fully to be complete and 
edded. And whe^reas also R. S., on the ^J >, 

of''' -:• , in the year of our Lord ope thou8ftii4 .i 

eight hundred and thirty , demised to thq . 

said John Doe two other messuages, &c., [repe^tinff^^^- 
the parcels as in the first count, always inserting ths 
wip^5, "other" after the number,'] with the appurte-. 
nieces, situate and being in the parish of , ill 

the -county of , : To have and to hold the seve-' . 
ral,!)a$trmentiQned tenements to the said John Doe ' 
ai]|4 bis Msigns, from, thenceforth, for and during 
and miV> the fuU end and term of seven years from 
tl^ce Dext ensuipg, and .fiiUy to be complete and 
ei^^i [Jf there he more demises than two, the others 
/qifoni^.m here in the same form as the above,'] By 
vijjtif^,,9f wJuch said sever^ demises the said John 
"Dgft 'tittered into the said several tenements with 
the appurtenances respectively above mentioned to 
have been demised to the said John Doe, and became 
and w^ possessed thereof for the said several terms 
so to him thereof respectively granted as aforesaid : 
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And the said John Doe being so thereof possessed, 
the said Badisid Boe nfterwisds^ to wit^ on the day 
and year aforesaid, mth force and arms, &c., entered 
into the said several tenements with the appnrte- 
nimces respectively above mentioned, in which the 
said John Doe was so interested in manner and for 
the -several terms aforesaid, which are not yet e^ired, 
and ejected the said John Doe from his said several 
farms^ and other- wrongs' to the said John Doe thea 
did, to the'gieKt dams^ of the said John Doe, and 
against the peaise of our Lady the Qtieoi : Where- 
fore the said John Doe sailh he is injured^ and hadi. 
sustained damage to the amoant of fifty pounds,, and 
thei^fbre he bni^ his-snit, &c. 

To John Brown. 

I am informed that, you are in {KMBSession of, or 
claim title to the premises^ in. this' deciaiation of 
ejeetment mentiaiied,. or to soaoe part thereof, and:! 
beii^ sued in. this . action ast a> caanaL cjeetor onfyy 
and having no dbdm ozs- title to thet.same> do adsme. 
you, to appenr in next Baiter Tensi^ in her Majesty's . 
Court of Qneen^s Bench [Gosamom Pleas^. or ExcW 
queir of Pleas] at. We9tminstar5 by some attofney^ofe 
that Courts and then aad<there, by rule of the sams^ 
Court, to cause yourself to be made defendant in* my 
stead, otherwise I shall suffix judgment, tiiesein to be. 
ent»ed against me.b^de&alt,.and you will be turned 
out:of possession. 

Y^ur's, &c, 

Richard Boe. 
{Vii» p. 134;) 



Section 27. 

J^fidaoit of Service of Declaration in 1 

Tenant personally. 

In the Q. B. [C. P; or Bxch. of Pleas.] 



§.3?.} Asvssfsnt.' dt?' 

Bae^^fmsd Mm' Doe, on the demise of A. B. [09* 
on the ^ferenil demises of A. B^ and - 
R. S] ..... PlaiiKaff, 
and 
Richard Roe .... Defendant. 

W. S. clerk to E. F. of , gentleman, attor- 

ney for the lessor [or lessors] of the plaintifF in this 
cause, maketh oath and saith, that he did, on the 
day of instant [or last], personally 

serve John Brown, tenant in possession of the pre- 
mises [or part of the premises] mentioned in the 
declaration of gectmrat hereunto annexed, with a 
true copy of the said declaration and of the notice 
thereunder written, and at the same time read over 
to the said John Brown the said notice, and explained 
to him the intent and meiming of the said declaration 
and notice, and of the service thereof. 

On the- Wife.'\ instant, serve John Brown, 

tenant [^cas above, to the taor«2s] notice thereunder 
wBtten. hy dehyenne. the same to the wife of the. 
add John Bnnml^n Uie premises aforesaid [or at 
the. dwelling-house and. place of residence of the 
said John Brown] ^ and this deponent at the same, 
tsne read over to the said wife of the said John 
Brown the said notice, and explained to her the 
intent, said meaning of the said dedaiation and no? 
tioe,. and of the service thereof. 

Qnr any other of the family^ instant, serve John 
Brown, taoant [^c. as- above, to the words] notice 
thereunder written hy delivering the same to the 
scm of the said John Brown, upcxi the premises 
aforesaid ; and this- deponent at the same time read 
over to the said son of the said John Brown the said 
notice, and explained to him the intent and meaning 
of the said declaration and notice, and of the service 
thereof. And this deponent further saith, that after- 
wards, on the day of instant, this de* 
-poamt saw- the said John Brown, and conversed with . 
him- upon the subject of this astiQn,.whesi the said. 
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MKk'Bmmm told this deponent thsth^ hxui i^cSS^ 
thb oopy of the dfdcrotioii and notice teat f£fi^^ 
m E«ome <% 5^ore Me term]. ' ' ' ''I 

SWom, &c. (anftf, p. 226.) ' ' .i /"b 

(Ftifep. 137.) .. :,.ti5U 






Section 28. 
Coffnovit in Ejectment, 

In the Q. B. [C. P. or Esch. of Pleas.] 

Betwq^n John Doe» on the demise of *A. B. [or 
on the several demises of A. B. and 

R. S.] PlaiAtaH 

... ;. and ""'';"^ 

:^ -John Bnywn . . • • Det^dlAhu 

"I'confiess this action^ and that the said JoHtiltl^ 
is entitled to recover his term [or terms] yet io 
oomeof and in [here set out the parcels as in tM ti^ 

elaroHonf] with the appurtenances, situate in ^} 

in.thb county of , the tenements in the fledM^ 

ration in this cause mentioned ; and also that he hkth' 
sustained damage hy reason of the trespass 'and 
e|eetment [or if there be more than one demise^, tf^ 
passes and ejectments] in the said dbclaratidft' 
mentioned, to one shiMng, besides * his costd ' vM 
charges in this behalf to be ta&ed by the Masf^: 
And in ease I shall make default in delivenng'ti)^ 
possession of the premises aforesaid. Or in the pa;f^ 
ment of the damages and costs as aforesaid, on 
the day of next, then the plaintiff 

shall be at liberty to enter up judgment for"hi& 
term [or terms] of and in the said premises, and 
for his said damages and costs above acknowle^ed, 
as also for the costs of entering up such judgmeniv 
and of suing out execution ; and mat he shall also 
be at Uberty thereupon forthwith to sue out execo- 
tion for the same, together with sheriff's poundage, 



^^piq^i^ Ibes^ <»sts of levy, and aU otheor iBftideBltal 
ffiro^a^30S. And I do hereby agree to withdfaur the 
plea by me pleaded in this cause, and not ta bviai^ 
any writ of error, or file any bill in equity, or do 
any act to delay the plaintifF in his proceedings. 
Dated the day of , 18 . 

Signed, &c. (see page 51«) John Brown. 

{Vide p. 139.) 



Section 29. • 
Wammt of Attorney in Ejectment. 

ISo E. F. and G. H., gentlemen, two of the at- 
tomies of her Majesty's Court of Queen's Bench 
[Qoiptunon Pleas, or ikchequer of Pleas], at West- 
mipster, jointly and severally, or to any other attor- 
ney of the same Court. 

These are to desire and authorize you the attorneys 
aboTC named, or any one of you, or any other attor- 
ney of the Court of Queen's Bench [Common Pleas, 
or Exchequer of Pleas,] aforesaid, to appear for me, 
John Brown, of , in the said Court, as of this 

j^esent [or last] term, or of any other subsequent 
tei^m, and then and there to receive a declaration 
fi>p me in an action of trespass and ejectment, at the 
syit of John Doe on the demise of A. B., for two 
m^ssuageSi &c.. [setti>^ out mfident 'parcels to cover 
d^, pr^m^ev, in the same toay as in a declaration in 
qjpfitmewtij with the appurtenances, situate in the 
fPf4^ 9^ 9 i^ ^b^ county of , which the said 
^4|B». on. the day of , a. 0. 18, , had de- 
^9Ji^d.to the said Jdm Doe, for the term of servn 
jl^a £r<»m.tfa«nce next eosningi and Mly to be com** 
^fttii.and ended: And themupon to confess the 
^fm}^ iitf^jbion, or else to sujOfer judgment by nil^dieUi 
Qf,^)ierwise,. to pass against* me in the some' action, 
^ aipi|^;ftoMh(| ttiefeu|M)n fortfainth'ienlQred up against 
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me of reooid in the said Court Inr Hhe mwmy 
. of the said term yet to emne of :aBLd in the 'Wd 
tenements with the appurtenanoesy. and also .for ^e 
reoorery of one shilling damages \nr ifmn^ikki^ 
agiretd to be paid for memept^ts, Ms may be a'wmd 
instead of a nominal sum,^ besides costs of adit. 
And I, die said John Brown, do hereby fiother 
authorize and empower you the said attorneys, or 
any of you, after the said judgment shall be entered 
up as aforesaid, for me and in my name, and as my 
act and deed, to sign, seal, and execute a good and 
sufficient release in the law to the said John Doe, 
or to the said A. B., his heirs, executors, and ad- 
ministrators, of all and all manner of encHrmnd errors, 
writ and writs of error, and all benefit and advantage 
thereof, and all misprisions of error and- errors, defects, 
and imperfections whatsoever, had, made, committed, 
done, or auffered, in, about, touching, or oomsermng 
the aforesaid judgment^ or in, about, touching, or 
concerning any writ, warrant, process, deckratioii, 
plea, entry, or other proceeding whatsoever, of or in 
any way concerning ^e same. And for Jwhat yon 
the said attorneys, or any one of you, shall do, or cause 
to be done, in the premises, or any of them, tjus ahaD 
be to you and every of you a sufficient warrant Jttd 
authority. In witness whereof I have hereunto aet 
my hand and seal the day of , in tlxe year 

of our Lord 18 . 

Signed. 8e^ and deKn^red. *c.|,ohaB»TO»(l3.) 

D^eazamse thereon. 



Memorandum. The above warrant*of attone^is 
given for the purpose of securing 'to the said A..S. 
the delivery up to him, on the day of -iMElt, 

of a certain messuage, ftmn, and lands called 
^mtuate at {if so agreed, and abo the panfanentto 

him of the sum of ^ , in satisfoction of 'all mesne 
profits and damages up to that time;] aad st.is 
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tgraed be^een die said parties that: no judgnraiit 
flliiill be entered np^ nor writ of possession. or other 
txecoticHi issued, unless the said. John Brown shall 
make de&ult in delivering up such possession at 
'tiietime fl£9resaid [or in 'payment a£ the said sum of 
v£ ]. But in case he shalLmake such de&ult, 

judgmCTit may he entered up^^anda writ or writs of 
possessiGn issued, as also eacecution for tibe said 
damages and costs, on which may be levied Ae 
^ costs of sudi writ or writs of poaaession, and of 
such execution. as afovesaid, besides all sheriff^s 
poundage, officer's fees, and other incidental ex- 
penses. A. B. 
Witness, < John Brown. 



W.W. 



(Fide p. 140.) 



Section .30. 

Affidavit of Sermee of Ejectment, ^c, under 
Stat. 4 Geo. II. c. 28. 

(Where the usual service can be made.) 

hi the Q. B. [C. P. or Exch. of Pleas.] 

Between John Doe, on the demise of A. B. Plaintiff, 

and 
Richard Roe, Defendant. 

A. B. of , in the oountjr of , the above- 

named lessor of the plaintifT, and G. H., derk to 
£. P., of , gentleman, attorney for the said lessor 
of the plaintiff, severally make oath and say : and 
first this deponent G. H. for himself saith, that he 
did, on, &c. [as in any of the three forms insect. 27 ^ 
to the end.} And this other deponent A. B. for himself 
saith, that before the said declaration in ejectment 
was served as aforesaid, there was due to tms depo- 
nent, as landlord of the said premises, ^m the said 
John Brown, the tenant thereof, the sum of £ 
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fyr bftlf a year's rent of the pvemiaes for whirii.flip 
iieticm is brought, under and hj virtue of a ofStiBm 
indenture of lease, and that no sufficieiuk distrtss ms 
then to be found upon the said pr^msesy-eoanterrali- 
ing the arrears of rent then due and owing firow tae 
said John Brown to this deponent for the some. 
And this deponent A. B. further saith, that at the 
time of serving the said dedaration as albiieaiod, h% 
tfaia deponent, had pow^ to re-enter upon the said 
premises, by Tirtne dl the said lease, for non-paymeat 
of the rent so in arrear as afbresaUL 

Sworn by the deponents, A. B. 

A. B. and G. H., &c. 6. H. 

(antey p. 226.) 

Where the usual Service ccmnot he made. 

In the Q. B. [C. P. or Exch. of Pleas.] 

Between John Doe, on the demise of A. B., Plaintiff, 

and 
Bichard Eoe, . » . . Defendant. 
A. B. of , in the comity of , , the 

above-named lessor of the plaintiff, and G. H., eferk 
to £. F. of , gentleman, attorney for the said 

lessor of the plaintiff, severally make oath and say: 
and first this deponent G. H. for himself saith, that on 
last past, and for several days before, the mes- 
suage for which this action is brought, and which was 
lately in the occupation of John Brown, was shut up, 
and there was no tenant in actual possession therec^ 
nor could this deponent legally serve a copy of the 
declaration hereimto annexed ; and that this depo- 
nent therefore did, on aforesaid, affix a true 
copy of the said declaration, and of the notice there- 
under written, upon the outer door of the said mes- 
suage, [or if the ejectment he not for a meseuaffe, 
upon being a notorious place of the lands and 
premises comprised in the said declaration.] And 
this other deponent A. B. for himself saiUi, that 
before the said declaration in ejectment and notice 
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^WW^^o* Iflfctea as ^foresaid, there wwdiite^WtlA 
•^<?ponerit, as landlord of the said premises, ^ott'thfe 
-^tSdrJohn Broimy the tenant theivof, the sUi»^^ 
^ ""^ " fifr'half a yearns rent of the said J)retrili*?S^, 
ukidii' an3 hy virtue of a certain indenture of leaUe^ 
icMPthat no sufficient dbtress was then to be fdtUid 
^tipott the said premises, countervailing the arreat^ 6f 
rent then due and owing from the said John-BroWn 
to this deponent for the same. And this deponent 
A. B^fiirther saith, that at the time of affixing' thfe 
said copy of the said declaration and notice as afdiie- 
sai$ he this deponent h^d power to. repeater i:9on 
theli^aid* premises, by virtue. t)f the saidleas^, Ipr the^ 
non-payment of the rent so in arrear. Ils ^pit^asid. 
Sworn, &c. (antey p. 226.) A. fe. 



(Vide p. .143.) 



«;H. 



Section 31. 

Demand of Possession, 

. I4r. John Brown, 
. .. I hereby [ifoffent make the demand sai/^ 

a9i;agQnt for Mr. A* B., your landlord, and on his 
b^li^] demand of you, and require you to deliver 
i^ possession of the messuage, lands, and premises, 
with the appurtenances, situate at , in the 

county pf , which you held of me [or him], 

83 tenant thereof, * under and by virtue of a lease by 
ijae [or him] made thereof to you, your term therein 
baviAg expired.* Dated the day of 18 . 
[Signature of the landlord or his agent J] 
[If the tenant held from year to year under a 
written agreementy instead of the words between the 
asterisks substitute the following^ from year to year 
under and by virtue of a certain agreement in writing, 
your tenancy of the same having been determined 
by a notice to quit duly given to \pr by] you in that 
behalf. 

(Kffftfp. 145.) 
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SxcTioif 32. 

Notice to appear to an Ejectment on Stat, 1 Geo. IF, 

c. 87. 

(The body of the declaration is the same aft the 
first form; antey sect. 26.) 

Mr. John Brown, 

You are hereby, according to the form of 
the statute in such case made and provided, required 
to appear to the above declaration in ejectment on 
the first day of next term, in her Majesty's 

Court of Queen's Bench [or Common Fleas, or in the 
Ofiice of Pleas of her Majesty's Court of Exchequer,] 
at Westminster, there to be made defendant, instead 
of the casual ejector, Richard B^e, and by yourself, 
and two sufiicient sureties, to enter into a recogni- 
zance, if ordered by the said Court, in such amount 
and for such purposes as are specified in and by an 
act of parliament made and passed in the first year of 
the reign of King George the Fourth, intituled " An 
act for enabling landlords more speedily to recover 
possession of lands and tenements unlawAilly held 
over by tenants." And unless you appear to the said 
declaration, judgment will be signed against Bichard 
Boe, the casual ejector, by default, and you will be 
turned out of possession of the premises mentioned 
in such declaration. 

A. B., lessor of the plaintiff, and landlord 
of the premises mentioned in ihe above 
declaration. 

[(Ttrfe'p. 145.) 



Section 33. 

Ajfidavit to ground Motion for BaUy ^. where 
Tenant held under Lease, 

In the Q. B. [C. P. or Exch. of Pleas.] 
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Between John Doe, on the demise of A. B.» I4ainti£^ 

and' 
Bichard Roe, .... Defendant. 
A. B. of , in the county of , the 

lessor of the plaintiff above named, £. F. of , 

attorney fbr the said A. B., and G. H. of , 

derk to the said E. F., seyerally make oath and say ; 
and first this deponent A. B., for himself saith, that 
this action is brought for the recovery of a farm and 
premises, with the appurtenances, situate in the' 
puish of , in the county of , formerly 

held and occupied by John Brown, as tenant thereof^ 
to this deponent, under and by virtue of a certain 
indenture of lease, produced to this deponent at the 
tune of swearing this his affidavit, for a certam term 
which expired on the day of last ; and that 

the said John Brown has been possessed of and 
enjoyed the said messuage, farm, and premises, with 
the appurtenances, under and by virtue of the said 
lease, from the commencement of the term therein 
mentioned, until the expiration thereof as aforesaid, 
and hath continued from thence hitherto to hold and 
oocupy, and still doth hold and occupy the same, [or 
^ he have underlet the prendees, and the wnder* 
tenaant be in possession of them, state it accordingly, '\ 
And this other deponent E. F. for himself saith, that 
on or about the day of , in the year of our 

Lord 18 , this deponent was present and did see 
the said John Brown duly sign, seal, deliver, and 
execute the said lease produced to this deponent also 
at Ihe time of swearing this his affidavit, and that the 
name '^ John Brown" thereunto subscribed as party 
tji^f^to, is of the hand-writing of the said John Brown, 
imd that the name ''£. F." thereunto subscribed as 
witness of the execution thereof, is of the proper hand- 
writing of this deponent. And this other deponent 
G-. H. for himself saith, that he did on the day of 
instant, serve the said John Brown widi a 
demand in writing of the possession of the premises in 
qaestion, by leaving the same for him with a servant 

p2 
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of the said John Brown at his the said John Brown's 
dwelling-house and usual place of abode^ situate in 
; which said demand was directed to Mr. 
John Brown, and was in words and terms following 
[here copy it], and signed " A. B." And this de- 

Sonent A. B. further saith, that he caused the said 
ohn Brown to be served with the same demand in 
writing as aforesaid, in order that he this deponent 
might obtain possession of the premises aforesaid ; but 
the said premises have not, nor hath anj part thereof, 
been delivered up to this deponent or to any person 
on his behalf. And this deponent G. H. further saith, 
that he did on, &c. [stating a service of the declaror 
Hon and notice as in the forms, ante, sect, 27*] 

The above-named deponents, A. B. 

A. B., E. F., and G. H. E. F. 

were sworn, &c. {ante, G. H. 
p. 226.) 

Where Tenant held under an Agreement, 

Same as last form, down to the asterisk,'] from 
year to year to tins deponent under and by virtue of 
the agreement in writing produced to this deponent 
at the time of swearing this his affidavit; and that the 
said John Brown has been possessed of and enjoyed 
the said messuage, farm and premises, with the 
appurtenances, under and by virtue of the said 
agreement, as tenant from year to year as aforesaid, 
for several years last past, and until the day 

of last, when his tenancy as such tenant from 

year to year was determined by a certain notice to 
quit, given to [or by] the said John Brown, and that 
the said John Brown hath contiQued from thence 
hitherto to hold and occupy, and still doth hold and 
occupy the same. [Or if he have underlet thepre* 
mises, and the under-tenant be in possession of them, 
state that fact,] And this other deponent £. F. 
for himself saith, that on the day of , in 

the year of our Lord 18 , this deponent W8» pr^ 
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Bent and did see the said John Brown duly sign the 
said agreement, produced to this deponent also at 
die time of swearing this his affidavit, and that the 
name ** John Brown" theremito suhscrihed as party 
thereto, is of the hand-writing of the said John Brown.; 
and that the name " £. F.," thereunto suhscrihed as 
witness thereof, is of the proper hand-writing of this 
-deponent. And this deponent J. B. for himself saith, 
that he did, on the day of last, serve the 

said John Brown with a demand in writing of the pos- 
session of the premises aforesaid, hy leaving the same 
for him with a servant of him the said John Brown 
at his dwelling-house and usual place of ahode» 
situate in ; which said demand was directed 

to the said John Brown, and was in the words and 
terms following, [here copy it,'] and signed *' A. B.'' 
And the said A. B. further saith, that the year of the 
tenancy aforesaid ended on the day of ; 

and that he caused the said John Brown to he served 
with the said demand in writing as aforesaid, in order 
that he this deponent might obtain possession of the 
premises aforesaid : but although this deponent hath 
since made several applications to the said John 
Brown for possession of the same, yet the said pre- 
mises have not, nor hath any part thereof^ been 
delivered up to this deponent, or to any person on 
his behalf. And this deponent G. H. further saith, 
that he did on, &c. [statinff a service of the deeltp- 
ration and notice as in the forms, ante, sect. 27, to 
the end,'] 

The above-named deponents, A. B. 

A. B.y £. F.y and G. H., £. F. 

were sworn, &c. {ante, G. H. 
p. 226.) 

Form of the Exhibit to he written on the Lease 

or Agreement. 

In the Q. B. [C. P. or Exch. of Pleas.] 
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.Between John Doe on the demise of A. B. Plamtiff^ 

and 
BichardEoe, Defendant. 

. Thifi is the lease [or agreement] refened to in the 
affidavit of A. B., E. F., and G. H., sworn before me 
Ae day of , 18 . 

I. K., a Commissicmerfor 
taking. affidavits in the 
Court .of Queen's Bendi 
[Common Pleas, orEs- 
chequer of Pleas.] 

(T^tfp. 146.) 



Section 34. 
Meeoffniianee under 1 *Qeo. TF, c, €7j to be 

In iihe Q.B. [C. P. or Exch. of Pleas.] 

Term, in the year .of the .reign 

of Queen Victoria. 

shire (a) to wit. Action of trespass and 



ejectment between John Doe, on the demise 
ca A. B., plaintiff, and John Brown, de£3ndaiit, 
for the recovery of, [set out parcels osinAe 
deelaratum,'] with the appurtenances, sitDftte 
in , in the county of 

Recognizance entered into by the said John Brorvm 
and two sureties, in pursuance of the statute of the 
first year of the reign of King George the Fourth, 
chapter eighty-seven. 

The sureties are, 
R. R. of , in the county of , , 

and 
S. S. of , in the county of , 

(a) The county in which the preiEdses are -situate. 
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The said John Brown, and each of the said sureties 
in .ag , by rule of Court. 

E. F. defendant's attorney. G. H. agent. 



Taken and acknowledged 
conditionally by the said 
John Brown, R. B*., and 
S. S.y at , in the 

county of , the 

day of , 18 



[N. B. 7n <Ae Jr»- 
ckequer, the defen- 
dant and thesureties 
must sign this docu- 
ment,^ 



Before me, 
L.M. 

A Commissioner for taking 
special bail in the said Court. 

Fmmi of the AoknowUdffmeni to be assented to by 
the Defendant and the Sureties, 

You do jointly and severally undertake, that if 
you John Brown shall be condemned in this action, 
you John Brown shall pay the costs and damages 
which shall be recovered by the plaintiff, or, in de- 
fault of your so doing, that you R. B. and S. S. will 
pay the costs and damages for him. 

Are you content ? 

\To which the three must answer,'] We are. 

Atffidcmt of due Taking. 

Ha the Q. B. [C. P. or Exch. of Pleas.] 

Bel^een John Doe, on the demise of A. B« Plaintiff, 

and 

John Brown Defendant. 

O. P. df maketh oath and saith, that the 

reeognizance hereimto annexed was duly acknow- 
ledged by the above-named defendant, John Brown, 
and by B. E. of , and S. S. of , the 

^sureties therein mentioned, before L. M. gentleman, 
the Commissioner who took the same in this depo- 
nent' s presence, the day of instant. 

Sworn, &c. (ante, p. 226.) O. P. 
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Afidamt of the Sureties^ 

In the Q. B. [C. P. or Exch. of Pleas.] 

[Title OB in the last form, and the rest of the affi- 
davit the same as the second form in sect. 12.] 

{Vidi p. 147.) 

Section 35. 

Declaration and Notice in Ejectment, under 
1 W. IF. c. 70. 

In the Q. B. [C. P. or Exch. of Pleas.] 

The (a) day of , in the year of our 

Lord 184 . 

shire (to wit.) Richard Roe -was at- 
tached to answer John Doe^ in a plea of trespass 
'and ejectment ; and thereupon the said John Doe, 
by E. F. his attorney, complains: That whereas 
A'. B. on the (b) day of , in the year of 
our Lord 18 , had demised to the said John Doe, 
two messuages, &c. [as in the first form in sect. 26, 
down to tenofnfs name.l 

Mr. John Brown, 

I am informed that you are in possessipn of 
or claim title to the premises in this declaration of 
ejectment mentioned, or some part thereof, and I 
being sued in this action as a casual ejector only, 
and haying no claim or title to the same, do adnse 
you to appear within ten days from the service hereof 
on you, in her Majest/s Court of Queen's Bench 
[Common Pleas, or Exchequer of Pleas] at West- 
minster, and plead to the said declaration by some 
attorney of that Court, and then and there, by rule 
of the same Court, to cause yourself to be made de- 

(a) The day next after that on which the demise is laid. 

(b) Some day after the tenancy expired, or right of entry 
accrued. 
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fendant in my stead, otherwise I shall suffer judgment 
therein to be entered against me by default, and you 
will be turned out of possession. 

Yours, &c. 

Bichard Roe. 
{Vide p. 150.) 



Section 36. 

Affidami to move for Judgment in Ejectment, under 

1 IV. IF. c. 70. 

In the Q. B. [C. P. or Exch. of Pleas.] 

Between John Doe, on the demise of A. B* Plaintii9^ 

and 

Bichard B«e Defendant. 

A. B. of , in the county of , , the 

above-named lessor of the plaintiff, and G. H. of 
, in the county of , , severally 

make oath and say : and first this deponent A. B. for 
Jiimself saith, that John Brown, the tenant in pos- 
session of the premises in the declaration hereunto 
annexed mentioned, held the said premises as tenant 
to this deponent [here state the nature of the te- 
nancy\ : and this deponent further saith, that the 
said tenancy expired on , by \here state how the 
tenancy expired, or else'] : and this deponent ^rther 
isaith, that the right of entry upon the said premises 
accrued to this deponent upon the day of , 

by [state how the right of entry accrued] : and this 
deponent lastly saith, that the said John Brown still 
-wrbligiully withholds the said premises from this 
'^ponent. And this deponent O. H. for himself 
^Baith, &c. [here state a service of the declaration^ 
according to one of the forms given in sect. 27,] 

Sworn by, &c. {ante, p. 226.) A. B. 

{Vide p. 150.) 
p3 
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Section 37. 

proceedings in ejectment on a vacant 

possession. 

Letter of Attorney , to enter, ^c. 

Know fill men by these presents, that I, W. A., of 
, , have made, ordained, constituted, and 

appointed, and by these presents do make, ordain, 
constitute, and appoint R. S., of , , to be my 
tnie and lawful attorney, for me and in my name to 
enter iato and take possession of a certain messuage 
called , with the appurtenances, situate in the 

parish of , in the county of , and which is 

now vacant and unoccupied ; and after the said B. S. 
shaU have taken possession thereof, for me and m my 
name, and as my act and deed, to sign, seal, and exe- 
cute a lease of the said premises, with the appurte- 
nances, to W. B., of , : To hare and to hold 
'the same to the said W. B., his executors, adminis- 
trators and assigns, firom the day of last 
past, to the Ml end and term of seven years from 
thence next following, and foiHity to 'be complete and 
ended, at the yearly rent of one peppercorn, if the 
same shall be properly demanded ; subject never^e- 
less to a proviso to make void the same, on pay- 
*ment or tender by me, my executors, administrators, 
or assigns, of the sum of sixpence, to the said W. B., 
his executors, administrators, or assigns. In witness 
thereof I have hereimto set my hand and seal this 
day of , in the year of our Lord 18 . 

W. A. (l. s.) 
Sealed and deUvered in my pre- 
sence, being first duly stamped, 

A.B. 

[ijf the party bringing the action attend^ this 
letter of attorney vnU be unnecessary. '\ 
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Affidamt of Execution, 

\See a form, post, sect. 52. The title, however, mutt 
he the same as that of the affidavit on the next poffe.'] 



Lease. 



This indenture, made the day of , in 

the year of our Lord 18 , between W. A., of , 

, of the one part, and W. B. of , , 

of the other part, witnesseth, that the said W. A., 
for and in consideration of the sum of five shillings 
of lawful money of Great Britain to him in hand 
paid by the said W. B. at or before the sealing and 
delivery of these presents, the receipt whereof the 
said W. A. doth hereby acknowledge, hath demised, 
granted, and to farm let, and by these presents doth 
demise, grant, and to farm let, unto the said W. B., 
his executors, administrators, and assigns, all that 
messuage called , with the appurtenances, situate 
and being in , in the county of , and which 

is now vacant and unoccupied : To have and to hold 
the said messuage, with the appurtenances, from the 
\a8 in the power of attorney^ last past, for and 
during, and to the full end and term of seven years 
from thence next following, and fully to be complete 
and ended, yielding and paying therefore, yearly and 
every year, during the said term, to the said W . A., 
bis executors, administrators, or assigns, the rent of 
one peppercorn, on the in each and every 

year, if the same shall lawfully be demanded. Pro- 
vided always, that if the said W. A., his executors, 
administrators, or assigns, shall at any time here- 
after tender or pay, or cause to be tendered or paid, 
unto the said W. B., his executors, administrators, 
or assigns, the sum of sixpence, that then this inden- 
ture shall be void and of no' effect, anything herein 
contained to the contrary in any wise notwithstand- 
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ing* ' In witness whereof the parties hereto ' hkve 
interckangeably set their hands and seals the ^dsep 
and year first above written. - .> : ! 

Sealed and delivered as the act> 
and deed of W. A., by K. S., of 
y gentleman, by virtue of a 
letter of attorney to him ibr that 
purpose made by the said W. A., 
bearing date the day of 
mstant) (being first duly stamped,) 
ia presence of A. B. ^ 






W.A. (t.s.)-' \'i 

w.B. (i.,s.)': / 



Declaration, 



i.[ 



[Same as the first form in sect. 26, except tHtt 
instead of " John Doe," you insert the same of iflife 
real lessee " W. B.," and instead of " Richard Ro^^* 
you insert the name of the person who has ejected 
the plaintiff, whom we will call " W.C. ;" and ihstead 
of the usual notice by the casual ejector, insert a 
notice to appear and plead, in this form :] * ' ' 

Mr.W.C/ 

Take notice, that unless you appear within tlie 
first eight days of the next term, in htr 

Majesty's Court of Queen's Bench [C. P. or Etch, 
of Pleas] at Westminster, at the suit of the al^oVe- 
named plaintiff W. B., and plead to this declarati6^ 
in ejectment, judgment will thereupon be entered 
against you by default. 

Yours, &c. 

A. B., plaintiff's attorney. 

« < 

Affidavit for Rule of Judgment, .... 

In the Q. B. [or Exch. of Pleas.] (a). 

Between W. B., on the demise of W. A., PlaintifF, 

and ' ''"'' 

W.C D^ridttot. 

(a) In the Common Pleas no affidavit m neee^taryL •• ^'' 
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- :Ai B, of ' > ■ y gentleman, attorney for the iabQtl^^ 
named piaintiff, maketh oath and aaith^ that on 
he this deponent was present and did see the letter 
of attorney hereunto imnexed duly signed, sealed^ 
delivered and executed hy W. A., of , '.> ,. 

and that the name W. A., thereunto subscribed, is 
of the ^land-writing of the said W. A., and the name 
A. B. diereuitto subscribed as witness thereof^ ia of 
the hand-writing of this deponent. And this .dep»* 
nent further saith, that afterwards, on he.wa 

deponent was present and did see B. S., in.the«iid 
letter of attorney named, enter into and take pos- 
session of the messuage and premises in the said 
letter of attorney mentioned, by getting upon the 
ireshold of the outer door thereof^ and putting his 
jer into the keyhole of the said door« the said 
ioor being locked or otherwise fastened, so that.no 
Cither or better entry could be made upon the said 
premises, or possession taken thereof, without force $ 
^d that the said B. S., after he had so entered upon 
the said messuage and premises, and taken posses- 
sion thereof as aforesaid, and whilst he stood upon 
the threshold of the said door as aforesaid, did duly 
sign, seal, deliver and execute the indenture of lease 
hereunto annexed, of the messuage and premises 
aforesaid, for and in the name of the said W. A., unto 
W. B., in the said letter of attorney and indenture of 
Lease mentioned, by virtue of and pursuant to the 
letter of attorney aforesaid ; and that immediately 
after the said execution of the said indenture of lease 
as aforesaid, the said W. B. entered upon and took 
possession of the messuage and premises aforesaid, 
by getting upon the said threshold of the outer door 
thereof, and putting his finger into the keyhole of 
the said door, the said door being then locked or 
frf^Evrijse fiistened as aforesaid. And this deponent 
further saith, that after the said W. B. had so en- 
tered into the messuage and premises aforesaid, and 
became possessed thereof as aforesaid, and whibt he 
stood upon the said threshold of the outer door 



326 AWBMDix. [§ 38. 

hereof as aforeeaid, W. C, the above^naimed de- 
fendanty immediately came and put his foot ap<m the 
said threshold, and jremoved the said W. B. from ihe 
same ; and that this deponent did thereupon imme- 
diately deliver unto the said W. C. a true copy of 
the dedanitbn and of the notice thereunder written, 
hereunto annexed. And this deponent further aaith, 
that jat the said several times when the said R. 6. 
entered the messuage and premises aforesaid, and 
executed a lease thereof to tiie said W. B. as afore- 
said, and when the said W. B. entered into the same, 
and was ousted therefrom by the said W. C. as afore- 
said, and when the said copy of the said declaration 
and notice was so deUvered to the said W. C. by 
this deponent as -aforesaid, the said messuage and 
premises were (as this deponent was informed and 
verily beheves) uninhabited and untenanted, and the 
possession thereof vacant. 

Sworn, ftc. (ante, p. 226.) A. B. 

(Vide p. 154.) 



SSCTION 38. 

Affidavit of Service of the Consent Bule and Alio- 
catur, and of Demand of Costs. 

in tiie Q. B. [C. P. or Bxch. of Pleas.] 

Between John Doe, on the demise of A. B., Plaintiff, 

and 
Bichard Roe, Defendant. 

A. B. of , the above-named lessor of the plain- 
tiff, maketh oath and saiih, that he did, on the 
day of instant, personally serve John Brown, 

in the annexed rule named, with a true copy of the 
rule and the Mastei^s allocatur thereon, hereunto 
annexed, and at the same time showed him the said 
original rule and allocatur; and that this deponoit 
then demanded of him the said J. Brown, the costs 
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allo^ned by tke Master upon the said rule ; but that 
the said John Brown cQd not then^ or at any time 
smoe, pay the same to this deponent, or to any 
person on his behalf, and that the same now remain 
due and unpaid to this deponent. 

Sworn, &c. (ante, p. 226.) A. B. 

Affidaoit if Costs p(ty able hy Lessor of Plaintiff. 

(Title as before.) 

John Brown, of , in the county of , , 
maketh oath and saith, that he is the person named 
in the rule hereunto annexed ; that he this deponent 
did, on the day of instant, personally 

serve A. B. (in the said rule also named), the lessor 
of the plaintifP in this cause, with a true copy of the 
said rule, and of the Master's allocatur thereon, and 
at the same time showed, &c. [as in last form.'] 

(Firfe p. 167.) 



Section 39. 
Oomman Bail-piece on Habeas Corpus. 

In the Queen's Bench. 

term in the year of the reign 

of King William the Fourth. 

shire, to wit. C. D. is deHyered to bail 

on a habeas corpus to John 

E. F. Doe, of London, yeoman. 

Defendant's agent. and Bichard Boe, of the 

same place, yeoman, at the 
suit of A. B. 

Notice of Common Bail being fled. 
In the Queen's Bench. 

Between A. B. plaintiff, and C. D. defendant. 
Take notice, that the common bail-piece upon the 
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• writ of habeas corpus in this cause has been Mj 

• filed at the chambers of the hard Chief Justice. 'Of 
this C!ourty in Serjeant's Inn, Chancery Lane, Lcm- 
don* Dated the day of , 18 . 

To Mr. G. H. Yours, &c. E. F. 

the plaintiff's defendant's ag^nt, 

attorney. Street, Londitm. 

{Vide p. 184.) 



Section 40. 

Affidamt to obtain a Certiorari, for the purpose of 
hamng Execution upon a Judgment of an inferior 
Court. • 

In the Q. B. [C. P. or Exch. of Pleas.] 

A. B. of , gentleman, attorney for J. N. in 

a certain suit hereinafter mentioned, and W. B. of 
, [serjeant at mace, &c. describing his office^ 
seTerally make oath and say : and £brst this deponent 
A. B. for himself saith, that on or about last 

past, a certain suit was commenced by the said J. N. 
against F. E. in [stating the title of the Court"] (the 
same being a Court of Record), for the amount of 
goods, wares, and merchandize before that time sold 
and delivered by the said J. N. to the said F. R., and 
at his request [or as the cause of action may he\ ; 
and such proceedings were had in the said suit, that 
afterwards, on last past, final judgment was 

given for the said J. N. against the said F. R., for 
£ , [describing the judgment^ which is stUl in 

force and unsatisfied : and this deponent further saith, 
that he thereupon sued out a certain [attachment] 
against the person of the said F. R., and also a cer- 
tain [warrant] against his goods and chattels, fbttifded 
on the said judgment, and for the purposes of having 
execution thereof, and delivered the same to the other 
deponent W. R. to execute. And this other ^|«|V)Dent 
W. R. for himself saith, that upon the said [^tach- 
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'i&entazid warrant] being by the said oth^r deponent 
delivereii tmto this deponent^ as such [seijeant at 
nujoe] as Eforesaid, to be executed, he this deponent 
made diligent search and inquiry after the person and 
effects of the said F. R., but that neither the person 
of the said F. R., nor any effects to him belonging, 
were to be found within the jurisdiction of the said 
Court. And this deponent A. B. further saith, that 
he hath heard and yenly beheves that the said F. B. 
is now residing [or that effects of the said F. B. are 
now to be found] in the county of 

The above-named deponents, A. B. 

A. B . and W. R., were sworn W. R, 

at, (as ante, p. 226.) 

{Vide p. 188.) 



Section 41. 
Affidavit to obtain Costs of the Day, 

In the Q. B. [C. P. or Exch. of Pleas.] 

Between A. B. plaintiff, and C. D. defendant. 

E. F. of , the attorney for the above-named 

defendant, maketh oath and saith, that issue was 
joined in this cause on the day of last, 

and notice of trial given on the part of the above- 
named plaintiff for the last assizes to be held at 
, in and for the county of : And 

this deponent further saith, that the said plaintiff did 
not proceed to the trial of this cause in pursuance of 
his said notice, nor did he countermand the same in 
due time. ^ 

Sworn, &c. (ante, p. 226.) E. F. 

Affidavit of Increase /or Costs of the Day. 

{Copy the last affidavit to the end, and then go on 
to swear to issuing subpcenas, subpoenaing witnesses, 
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<^. 4^. as tin the ajfidavit, anie, sect. 24^ .and co»-' 
dude hy etating the preeiae day on which thewtHee 
.of eomUermand was served.'] 

{jmde p. 195.) 



Section 42. 

OaaUf^s Oertijicate of Cmues. 

I, 'W. R.^ keq>er of lier Majesty's gaol in and for 
the county of , hereby certify, that CD. 

was, on last, conmiitted to the said gaol, 

by Tirtue of a writ of capias, at the suit of A. B., 
in an action on promises [or as the cause of action 
may be]. And I nereby fiirther certify, that the said 
CD. hath not since been charged in execution in 
the said suit, and that no writ of habeas corpus 
hath been brought for the removal of the said C D. 
Given under my hand this day of 

18 . W. R. 

Witness, J. B. 



Affidavit of the fiyniny thereof 

In the Q. B. [C P. or Exch. of Pleas.] 

between A. B., .... Plaintiff, 

and 
C D. a prisoner . Defendant. 

J. ^. clerk to 'E. F. of , gentleman, attorney 

for the above-named plaintiff, maketh oath and saith, 
that he this deponent, on last, was present and 

did see W. R., gaoler of her Majesty's gaol inandfor 
the county of , «ign the certificate hereunto 

annexed, and that the name J. B. thereto subscribed 
as witness thereof, is the name and hand-writing of 
this deponent. 

Sworn, &c. (ante, p. 226.) J. B. 

(Ftdfip. 200) 
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SEfTTIOK 43. 

Natiee of Application for Discharge on 48 Geo. IIL 

c. 123. 

In the Q. B. [C. P. or Exch. of Pleas.] 

Between A. B. plaintiff, and C. D. defendant. 

Take notice that I shall, on the day of 

mstant [or next] (a), or so soon after as 
counsel can he heard in tins behalf, make appEoatian 
to her Majesty's Court of Queen's Bench [Common 
Pleas or Exchequer] at Westminster, to be discharged 
out of the custody of the sheriff of shire, as 

to this action at your suit, according to the form of 
the statute in such case made and provided, I haying 
been in prison for the space of twelve successive 
calendar months, in execution upon the judgment 
herein obtained by you fur damages [or if the action 
were in debt, say " for debt and damages,"J not 
exceeding the sum of twenty pounds, exclusive of 
costs, and herewith is delivered to you a copy of the 
affidavit upon which I shall ground the said appHca- 
tion. 



To Mr. A. B., the 

above-named plaintiff. 



Yours, &c. C. D., the 
above-named defendant. 



Affidavit of the Defendant, 

In the Q. B. [C. P. or Exch. of Pleas.] 

Between A. B. plaintiff, and C. D. defendant. 

•C. D., the above-named defendant, late of 
in the county of , but now a prisoner in 

the county gaol of shire, maketh oath and 

saith, that previously to the day of , in 

the year 183 , A. B., the above-named plaintiff, 
obtained a judgment against this dq)onent for £ 

(a) This must be some day in term time, aud at least ten 
days after the natiee is served. 
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damages \or if the action were in debt, say, debt 
and damages], exclusive of costs. And this deponent 
further saith, that on the day and year aforesaid, he 
this deponent was charged in execution upon the .said 
judgment, at the suit of the said A. B., and hatn 
ever since heen detained in custody, and hath lain in 
prison in the county gaol of shire aforesaid, in 

execution upon the said judgment as aforesaid^ 

Sworn, &c. (ante, p. 226.) C. D. 



Affidavit of Service, ^c. 

(Title as before.) 

J. B. of , in the county of , makefih oath 
and saith, that he did, on the ' day of instant, 
personally serve A. B., the above-named plaintift^ 
with 'a true copy of the notice hereimto annexed^ and 
at the same time deUvered to him a true copy of the 
affidavit of the above-named defendant mentioned in 
such notice and hereunto annexed. 

Sworn, &c. {ante, p. 226.) J. B. 

{Vide p. 201.) 



Section 44. 

Notice o/Sci. Fa. being lodged with the Sheriff, 

\To be written at the foot of a copy of the writi] 

In the Q. B. [C. P. or Exch. of Pleas.] 

Between A. B. plaintiff, and CD. defendant. 

Take notice, that a writ of scire facias in this cause, 
of which the above is a true copy, has been duly 
lodged with the sheriff of , that you are the 

person directed to be summoned thereby, but the said 
sheriff having no means of summoning you in his 
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county^ you will consider this notice as equivalent to 
sucli a summons. Dated the ' day of ,18 . 

Yours, &c. 

E. F. plaintiff's attorney. 
To Mr. C. D. the ahove- 
named defendant. 



Affidavit of Service of ScL Fa, and Notice, 

In the Q. B. [C. P. or Exch. of Pleas.] 

Between A.B. plaintiff, and C. D. defendant. 

E. F. of . , in the county of , , 

maketh oath and saith, that on or ahout the 
day of , 18 , the ahove-named plaintifiP 

recovered a judgment in this Honourable Court 
against the above-named defendant for the sum of 
S ; and this deponent further saith, that on 

or about the day of last, a writ of scire 

facias, directed to the sheriff of , was issued 

out of the same Court for the purpose of reviving 
the said judgment, which writ was duly lodged with 
the said sheriiF on the day of kst^ and 

was returnable on the day of instant, 

and the same remained in the said sheriff's office 
upwards of four clear searching days, exclusive of 
.any Sunday or holiday, next immediately before the 
return-day thereof, ana that the said sheriff has made 
a return nihil to the said writ : and this deponent 
further saith, that the said defendant resides out of 
the said county of , and therefore the said 

sheriff could not summon him; but this deponent 
saith, that he this deponent did, on the day of 

last, personally serve the said defendant with 
a true oopy of the said writ of scire facias, under 
^hich . copy was written a notice, of which a true 
qopor is hereunto annexed. [Annex a copy of the 
rmiicA^'] E. F. 

Siwoni^ &c. {ant€i p. 226.) 

.1 , ; (Fifdtep. 209.) 
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Skctton 45. 

Warrant of Attorney to eonfcM JttdffmaU. 

To £. F. and G. H. gentlemen, attorneys of her 
Majesty's Court o£ Queen's Bench [Common 
Pleas or Exchequer of Pleas,] at Westminster 
jointly and severally, or to any other attorney 
of the same Court : 
These are to desire and authorize you the attorneys 
ahove-named, or any one of you, or any other attor- 
ney of the Court of Q. B. [C. P. or Exch. of Pleas,] 
aforesaid, to appear for me C. D. of , in the 

said Court, at any time, and there receive a decla- 
ration for me in an action of deht for £ 
[usually double the amount of the debt actually due^, 
S)r money borrowed, at the suit of A. B., his execa<- 
tors or administrators: And thereupon to confess 
the same action, or else to suffer a judgment by mT 
dicit or otherwise to pass against me in ' the same 
action, and to be thereupon forthwith entered up 
against me of record in the said Court for the said 
sum of £ , besides costs : And I the said 

C. D. do hereby ^ther authorize and empower 
you the said attorneys, or any one of you, after 
the said judgment shall be entered up as aibie- 
add. for me and in my name, and as my act «id 
deed, to sign, seal, and execute a good and suffi- 
cient release in the law to the said A. B., his heirs, 
executors, and administrators, of all and all manner 
of error and errors, writ and writs of error, and aU 
benefit and advantage thereof, and aU misprisionB of 
error and errors, defects and imperfections what- 
soever, had, made, committed, done^ or suffered, or 
to be had, made, committed, done, or suffered, in^ 
about, touching, or concerning the aforesaid judg- 
ment, or in, about, touching, or concerning any writ, 
warrant, process, declaration, plea, entry, or ofth^ 
proceeding whatsoever, of, or in any way concern- 
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ing the same : Aad for ^hat you the said attomeys, 
or any one of you, shall do or cause to he done in the 
premises, or any of them, this shall he to you and 
every of you a sufScient warrant imd. authority. In 
witness whereof I have hereunto, set my hand and 
seal, the day of , in tiiie year of our Lord 

one thousand eight hundred and 

Signed, sealed, and deliverod, &c. C. D.. (l.s.) 
(Seej^. 211.) 
I. K. 

Defe€Uiance to be indorsed thereon. 

Memorandum : The within warrant of attom^ is 
given to secure the payment from the within«-named 
C. D. to the within-named A.B« of the sum of £ , 
on the day of [or if by instalments^ '' on the 
days and in manner following ; that is. to say, the sum 
of £ , part^ thereof, with interest for the same, 

on ; the further sum of £ , other part 

thereof, with interest for the same, on ; and the 

further sum of £ , residue thereof, with in- 

terest for the same as aforesaid, on :"] And 

it is herehy agreed hy and hetween the said parties, 
that no action, execution, or other process or pro- 
ceedings shall he commenced, sued out, or prose- 
cuted against the said CD., his heirs, executors, or 
administrators, or against his or their lands, goods, 
or chattels, upon the judgment to he entered up in 
pursuance of the within warrant, until default shall 
happen to he made in payment of the sum above 
mentioned \or '^ some one of the instalments above 
mentioned,"] and interest for the same as aforesaid ; 
hut if default shall be made in payment of the said 
sum [or " of any of the said instalments,"] the said 
A. B. shall be at liberty to issue execution for the 
whole amount of principal and interest remaioing 
unpaid, besides costs* of judgment and execution, 
sheriff's poundage, officers' fees, and other incidental 
esqpenses.. Dated the day of , 18 . 

A. B. 

WUnesB^ LK. C. D. 
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Affidavit of Execution^ ^c, of fTarrant ofAHorf^a^ 

(Ob^j io fee ann^ed.) > . .> \Ui% 

In the Q. B. [C. P. or ExcH. of Heas.] •'^''' ''»{• 
I. K. of , in the county of " ' ;** ^'***| 'I', 

tnaketh oath and saith, that the paper wri^ii^ lieiKJ- 
unto annexed is a true copy of a wartant of mi^fixk 
from C. D. to confess a judgment at the suit of A; If., 
and of the attestation thereof and the defe/^ii(fib 
dnd indorsements thereon: And this deponefetf fa- 
ther saith, that the said warrant of attorney was S^ 
signed, sealed, and delivered hy the said CD. in tBfe 
presence of this deponent on the day of 

instant [br last^, and that the name "C. D." appdtf- 
ing at the foot of the said warrant of attorney is of ttfe 
proper 'h$nd-Wrlting of the said C. D., and the tiikie 
**I. k;"' apjJearing as that of the witness to the attest 
tation thereof, is of the proper hand-writing of toIS 
deponent. . ' "•'''' 

jSworn, &c. (ante, p. 226.) L $V 






(Firfe pp. 210, 213.) "" *^ 



Section 46. 



Affidavit for a Ride or Order to Mter up Tu(^mefit''' 
on an old WhrrOnt of 'Attorney. ' '* V 

In the Q. B. [C. P. of £xeh.>of Pbas^] - , i.-uk-: 

Between A* B. pl giuti l ^if 

C. D* d«findU)t 

A. B* of , merchant, l^e-abdremiHsCS 

plaintiff, E. F. of , gentleman, and G. S,^ 

y Q}erk to th^ said A. B., sevecaQyinahErcNith 
and say: And first this dq^^aent A. B. £nB<l»iBnlf 
saith, that before the execution of the.wam^t^tff 
attorney hereinafter mentioned, C. D«, the abgre- 



amitioned defendant, was justly and truly indebted 
ttiito this deponent in tlie sum of ^ , for goodB 

mid €md delivered by this deponemt to the said C.D.: 
And tlMt the said C. J),, being so indebted to this 
deponent, he the said C. D., on , after the said 

debt had become payable, duly executed unto this 
deponent his warrant of attorney aforesaid, beajrins 
date the , by which the said CD. authorized 

certain attorneys therein mentioned to appear for him 
in this Honourable Court at any time, and there to 
reoeiye for him a declaration in debt for ^ , 

at the suit of this deponent, and thereupon to con- 
fess the same action, or else to suffer a judgment by 
mi dicit, or otherwise, to pass against him in the said 
action, and to be thereupon forthwith entered up 
against him of record, in this Honourable Court, for 
tlie said sum of £ besides costs : And up<m 

which said warrant of attorney was indorsed a cer- 
tain defeazance, whereby it was agreed that the said 
sum of £ should be paid, with interest, on the 

days and in manner following ; £ on [^. as 

m the defeazaTice,] and that no execution should be 
sued out, or other proceedings taken upon the judg- 
ment so to be entered up, until [^c. as in the defett- 
zanee'] : And this deponent further saith, that the said 
C. D. hath not paid to this deponent, or to any person 
Ibr him or on his behalf, the said sum of £ , or 
say part thereof, but that the same, together with 
interest thereon, making altogether the sum of £ , 
is still due and owing from the said CD. unto this 
deponent : And this other deponent £. F. for himself 
aaith, that *[at the time of the execution of the said 
waixvnt of attorn^ he this deponent was an attorney 
of her Majesty's Court of at Westminster, 

duly certificated; and that this deponent, at the 
leqnest of the said C D. (haying, as he the deponent 



* These two passages within brackets are to be omitted in 
where the warrant of attorney was executed previotisljto 
tiie Ist of October, 1838. 
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believes, been expressly named by the said C. D^ for 
that purpose,) attendee! when the said C. D. executed 
the said warrant of attorney to inform him of the 
nature and e£fect thereof; and] he this deponent was 
present and did see the said C. D. duly execute the 
said warrant of attorney, and that the said G. D. did 
sign^ seal, and as his act and deed deliver the said 
warrant of attorney in the presence of this deponent, 
and that the name " C. D.," at the foot thereof, is of 
the proper hand-writing of the said C. D. : And this 
deponent further saith, that the name " £. F." sub- 
scribed to the said warrant of attorney, as the witness 
thereof, is of the proper hand-writing of this depo- 
nent: '''[And this deponent did subscribe his name 
to the said warrant of attorney as a witness to the due 
execution thereof, and did thereby declare himself to 
be the attorney for the said CD., and stated that he 
this deponent subscribed as such attorney:] And 
this other deponent 6. H. for himself saith, that he 
personally knows the said C. D., and that he v^y 
believes that the said C. D. is now alive, this depo- 
nent having seen [and conversed with] him on [some 
time hefwey generally withm ten days]. 

Sworn, &c. ante, p. 226.) A. B. 

E. F. 
G. H. 

{Vide p. 213.) 



Section 47. 

Form of Judges Order of Reference to an 

Arbitrator, 

A. B. Upon hearing the attorneys on both sides, 
against ''and by their consent, I order that all 

C. D.J matters in difference in this cause [or " be- 
ween the parties in this cause,"] be referred to the 
award, order, arbitrament, final end and determiiuir 

* See note on preceding page. 
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tion of £. F. esquire, barrister-at-law, so as he shall 
make and publish his award in writing, of and con- 
oeming the matters referred, ready to be delivered 
to the said parties, or such of them as shall require 
the same, on or befwe the day of now next 

ensuing, or on or before such further or ulterior day 
to which he may by indorsement hereon enlarge the 
time for making his award : And by the like consent 
I further order, that the said parties shall in all things 
abide by, perform, fulfil, and keep such award so to 
be made as aforesaid ; and that the costs of the said 
eause shall abide the event of the said award, and 
that the costs of the reference and award shaU be in 
the discretion of the said arbitrator : And by the like 
ecmsent, I further order, that the said arbitrator shall 
be at hberty (if he shall think fit) to examine the said 
parties to this suit and their respective witnesses, 
upon oath ; and that the said parties shall and do 
produce before the said arbitrator, all books, deeds, 
papers, and writings in their or either of their custody 
or power, relating to the matters in difference : And 
I further order, by and with such consent as afore- 
said, that ndther the plaintiff nor the defendant shall 
bring or prosecute any action or suit at kw or in 
equity against the said arbitrator, or bring any writ 
of error, or prefer any bill in equity against each 
other, of and concerning the matters so as afi)resaid 
referred; and that if either party shall, by affected 
delay or otherwise, wilfully prevent the said arbitrator 
from making an award, he shall pay such costs to the 
other as the Court of our Lady the Queen before the 
Queen herself [or in C. P. " before her Justices," or 
in Exch. ''before the Barons of her Exchequer,"] 
shall think reasonable and just : And by the hke 
eonaent, I fturther order, that this order shidl and may 
be made a rule of her Majesty's Court of Queen's 
Bench [C. P. or Exch. of Pleas], if the same Court 
shall so please. Dated the day of , 18 . 

J. T. Coleridge. 
(Firfep. 218.) 
a 2 
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Section 48. '-M'- ' 

.1 .til 

Jgreement of Reference to ttao ArhUrtttOf^^' with^ 

Power to appoint an Umpire. •:!' 

An agreement made and entered into the , 

day of , 18 , between A. B. of ^ 

and C. D. of . 

Whereas certain disputes have arisen between the 
wd A- B« and the said C. D. \if the reference be nQi 
of all matters, in difference, hut only of a partictdar 
v^teic, it shall here be specified concisely ^ and th6 
vords, ''and all matters in difference between the 
said .parties," which occur in the next two UneSi 
should be omitted,'] and it hath been arranged that 
the sfiid disputes and all matters in difference between 
the said parties shall be settled by arbitration. It is 
therefore agreed by and between the said A. B. aod 
this said CD. that the said disputes, and all matters 
m difference between the said parties, shall be referred 
to the award, order, arbitrament, final end, and de* 
termination of R. R. of , and S. S. of ^ 

so tibat they shall make and publish their award in 
writing, ready to be delivered to the said parties^ or 
such of them as shall require the same, on or before 
the day of next ; or in case the said 

R. R. and S. S. shall differ respecting the matters 
hereby referred to them, it is agreed that they shall 
be at liberty, by a memorandum in writing, to be in- 
dorsed hereon, to appoint an umpire between them 
in the matters hereby referred^ so that d^^e said .\^np^e 
shall make and publish his umpirage in writing, ready 
to be delivered to the said parties, or such of them as 
shall require the same, on of before the ' ' ' ' '*' *dit^ 
of npxt; and the ^id A. B. and G«;P. do 

hereby agree in all things to abide by, perform, fulfil, 
9|id keep ithe said, award or umpirage so to h^imade 
as aforesaid, and that the costs of the Deference and 
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award shall be in the discretion of the said arbitra- 
tors or umpire, and also that the said arbitrators or 
umpire shall be at liberty, if they or he shall think 
fit, to examine the said parties and their witnesses on 
o4th>^ aad that the said parties shall produce befok« 
the said arbitrators or umpire, all books, deeds, 
papers, and writings in their or either of their cus- 
tody or power relating to the matters hereby referred ; 
and the said parties also agree not to bring or pro- 
secute any action or suit at law or in equity, against 
tlijid said' arbitrators or umpire, or either of them, or 
ligaiBUt each other, of and concerning the matters so 
a» «fo]^e8aid referred, and that if eithei" phtty shall, 
by'a^fiected delay or otherwise, wilfully preTeot'th* 
Mid arbitrators or umpire from making* an award of 
ilfifpkage, he shall pay such costs to the other as, the 
CbM'Of oar Lady the Queen, before the Queeii het^ 
wAff'[or in C. P. before her Justices: win Ex6h: 
beiUre the Barons of her Exchequer,] at Westmhi' 
tofel^, <yhan think reasonable and just: and lastly, it 
tf^'h^rdby agreed that this submission to a^bitratibh 
ilMdl^Uid may be made a rule of her Majesty^s Court 
0^' Queen's Bench [C. P. orExch. of Pleas] if the 
same Couit shall so please. 
Si^ed by the said A. B. and C. D. \ A. B. 

I'inrthe presence of G. H. J CD. 

(Fi(?e p. 218.) 

1,1.,- . » , 

r. '*• • -.• ^ 

llj5!> /■■••• ' * 

., , ,, . SpCTION 49. 

Jffi'datnt to obtain: Judg^E Order for a Witness to 
" *' attend before Arbitrator. 

J^/jthe Q. B. [C, P. or Exch. of Pleas,} 

♦' 'BetMrecn A. B. plaintiff, and C. D. defendant. 

i • Ib the matter of an arbitration between A. B. 
i and CD* 
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G. fi. of 9 attorney for the above-named 

A. B., maketh oatli and saith, that by an ordo' of 
Mr. Justice , bearing date the day of 

., , this cause, and all other matters ih 

difference between the said A. B. and O. B« [ or by 
a certain agreement in writing bearing date the 
day of , , and which ocmtained a danse 

that the same might be made a rule of this fioDoiyp- 
able Court, a certain dispute, and all other mattefs 
in difference between the said A. B. and C. B.] 
were referred to the award of E. F. of ; diat 

Ihe time for making the said award will not ^icpiie 
till the day of next ; that the said E. F. 

hath undertaken the said Teference, and hath made 
an appointment to proceed therein on the day nf 

: ana this deponent further sasth, that 
L. M., who is now residing at , in the county 

of y\if he he required to preduce document9y add, 
who hath in his possession or pow^ a certain booA^ 
kc, here describe the documents,'] is a material wit- 
ness for the said A. B. on the said referraace [and the 
production of the said book, &c. is also material for 
the case of this deponont], but the said L. M. will 
not voluntarily attend before the said ffl*bitratar to 
give evidence [and to produce the said book, &c.] 
and he hath not, to the best of this deponent's know- 
ledge and belief, any just or lawful reason for not 
doing so ; and this deponent verily believes that the 
said A. B. cannot safely proceed in the said arbitra- 
tion without the evidence of the said L. M . [and the 
production of the said book, &c.] 
Sworn, &c. {antCy p. 226.) G. H. 

{Vide p. 220.) 
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Section 50. 

Affidamt of Signature to Agreement ofRrferenee, 
In the Q. B. [C. P, or Exch. of Pleas.] 

[Title of the cause or matter , as in last form."] 

G. H. of , maketh oath and saith, that he 

was present and did see A. B. and C. D., in the an- 
nexed agreement of reference mentioned, dnly sign 
snch agreement; and that the names ''A. B." and 
** C. D." at the foot thereof are respectively of the 
proper hands writing of the said A. B. and C. J)., 
and that the name " G. H.*' suhscribed to the said 
agreement, as the witness to the signing of the same, 
is of the proper hand-writing of this deponent. 

Sworn, &c. {ante, p. 226«) G. H. 



Affidavit cf Signature of Enlargement. 

In the Q. B. [C. P. or Exch. of Pleas.] 

[Title as before,"] 

J. K. of , maketh oath and saith, that he 

was present on the day of and did see 

E. F., the arbitrator in this cause [or matter], duly 
sign the enlargement of the time for making his 
award therein, and which enlargement is indorsed on 
the agreement [or order] of reference, which is here- 
unto annexed, and that the name " E. F." signed to 
such enlargement, is of the proper hand-writing of 
the said E. F. ; and the name '' J. K." appearing 
as the witness to such signature, is of the proper 
hand-writing of this deponent. 

Sworn, &c. {ante, p. 226.) J. K. 

(Ftif«p. 221.) 
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Section 51. "»" 

^jfidavit of Execution of Aw0rd. - 

In the Q. B. [C. P. or Exch of Reas.l " '' '" 

[Title as btfareJ] ,. ^,> 

J. K. of , maketh oath and saith, that he 

was' present on the day of , and did see 

£. F., the arbitrator in this cause [or matter], duly 
sign his award therein, and which is hereunto an- 
nexed, and that the name " E. F." appearing at the 
foot of the said award, is of the proper hand-writing 
of the said £. F., and that the name *' J. K., '' i^ 
pearing as the witness to the signature of the said 
^. l^j., i^ of thQ proper hand-writing of this depo^^t. 

Swcwn^ j&c* {antey p. 226.) J. K. 



[Title as be/ore.] 



Affidanit of Service and Demand. 



' A. B. of , the above-named plaintiff, [o^€ife 

person mentioned in the award hereunto ann^xe^ 
maketh oath and saith, that on last past, S. -71 

esquire, to whom this cause had previously IwJiJtf 
referred by the above-named parties, made his awM 
in writing, which award is hereunto annexed, ilhd 
this deponent ftirther saith, that he did, on « " • > 
instant, personally serve CD. the abore-nan^d^tfti' 
fendant [or also mentioned in the said'awstr(i,]'VI4ffi'- 
a true copy of the said award, and also wifh li'fri*'* 
copy of the rule and the Master's aHoeatnr tteiMiJ' 
hereunto annexed, and at the sam^ time sho^ll^ Ifflft^ 
the said original award, and the said origixMnO^MM' 
allocatui* ; and th&t this deponent th^ detttlMld^lfP 
the said C. D. the stinl of , aimniyi' W^tlfiP 

deponent in and by the said award, as aho'the^iMbtf' 
of , the costs in this cause allowed by tie ^afrf 



Master by the said allocatur, upon the rule afor^ 
said; but that the said C. D. did not then, or at 
any time since, pay the same, or any part thereof 
to this deponent, or to any person on behalf of this 
deponent, and the same now remain due and unpaid 
to this deponent. 

9wom, &c. (ante, p. 226.) A. B. 

(Fide pp. 222, 223.) 



Section 52. 

Power of Attorney to demand Mone^ awardad^ ■ 

and Co9ta* 

Know all men by these presents, that I, A. B. of 
, have, made, ordained, authorized^ aaee^ 
tuted, and appointed, and do hereby make, ordain, 
authorize, constitute, and appoint O. P. of , 

my true and lawful attorney for me, and in my 
name, and to my use, to ask, demand, and receive 
of and from C. D. of , the sum of £ , 

hmg money awarded to be paid by him to me, by 
the award of £. F. of , bearing date the 

day of , and which award was made in pur- 

suance of a submission to arbitration, duly entered 
into by the said C. D., and which hath been made 
a rale of her Majesty's Court of Queen's Bench 
[Common Pleas or Exchequer of Pleas] at West- 
mipi^ter. Also the sum of £ , being costs 

afngeded to me by the said award, and ascertained 
bgr.^^he Master or the said Court, by his allocatur 
upoih the, said rule of the said Court; and on pay- 
i|)f^ » thereof, aoquittancea or other sufficient dis- 
i^j^lili^a .fi>r the 9ame lor me and in my name, tQ 
1)^1^,1^^ and, deliver,, and to do all other lawf\d 
i^iifflrl' tlw^gs. whatsoever cQQp^mipg tjie premises^, 
n^^^tp^^je^ory r^pect aa I i^yse^f n%bt qr could 
4»i5*^'i J t "^^y .pwpnfiUy, , p Weftf;,, ,h^%, ratifying^ . 

a3 



346 ukFVSNVix. [§ 5f . 

iSiHiiirrtting, and aUowin^ tSk «ad whalsoeTer my-sttd 
attorney shall in my name lawfiilly do, in and aboot 
the said premises, by virtue of these jmsents. In 'wit- 
ness whereof I have hereunto put my hand aad seal 
this day of , in the year c£ our Lord 18 

Sealed and dehvered in 
the presence of 

W. P. 



I A, B. (l.s.) 



Affidavit of Execution thereof. 
In the Q. B. [C. P. or Exch. of Pleas.] 

[Title as before.^ 

W. P. of , gentleman, maketh oath and 

saith, that he this deponent was present and did see % 
A. B. duly execute the letter of attorney hereunto 
annexed, and that the said A. B. did sign, seal, and, 
as his act and deed, deliver the said letter of attor- 
ney in the presence of this deponent, and that the 
name " A. B." at the foot thereof, is of the proper 
hand-vmting of the said A. B. ; and that the name 
/' W. P." subscribed to the said letter of attorney, 
as the witness thereof, is of the proper hand-writing 
of this deponent. 

Sworn, &c. (antey p. 226.) W. P. 

Affidavit of Service and Demand tinder the Power. 

In the Q. B. [C. P. or Exch. of Pleas.] 

[Title as before,'] 

O. P. of , in the county of , , 

the person mentioned in the letter of attorney here- 
unto annexed, maketh oath and saith, thst he did on 
the day of , personally serve the sban- 

named CD. with true copies of the said lett» of 
attorney, and of the award, and the rule and Master'fi 
allocatur for costs thereon, all hereunto annealed; 
wad at the ^ame time produced and showed to lam, 
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&e laid C B., the said orgind lettor of attorney, 
«ward, Tole, and allooatur, and at die same time 
demanded of the said C. D. the sum of S , 

mentioned in the said award, and also the smn of 
S , the amomit of the said allocatur, for 

costs thereon, bnt the said C. D. did not then, or 
at any time since, pay the same to this deponent, 
nor to any other person, as this deponent beheves, 
and the same still remains altogether unpaid. 

Sworn, &c. {ante, p. 226.) O. P. 

(Vide p. 223.) 



Section 53. 

Affidavit of Sertsice of Ride Nisi for Attaehment* 

In the Q. B. [C. P. or Exch. of Pleas.] 

[Title €ts before.^ 

B. W. of , maketh oath and saith, that he 

did, on the day of instant, personally 

serve the above-named C. D. with a true copy of 
the rule hereunto annexed, and at the same time pro- 
duced and showed to him the said original rule. 

Sworn, &c {antei p. 226.) R. W. 

{Vide p. 223.) 



Section 54. 
affidavit of servick. 

1 . Personal Service* 

In the Q. B. [C. P. or Exch. of Pleas.] 

Between A. B. plaintiff, and C. D. defendant. 

E. F. of , maketh oath and saith, that he 

did, oa tiie day of install, persoaally serve 
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tUe/t above-named defendant [or plaintiff] .%iifi a 
tnie oopy oi tlie rule {or "sammaaa^" ^^aoierJlRfXt 
^^' notice/^] hereunto annexed;. ; .. - . ; •', j ,)^:!jv) 

S^bm, «re. («w^, p, 226.) K K'^^ 

2. Service not peraonal. ; ...,./•>{ 

In the Q. B. [C. P. or Exeh. of Pleas.] 

Between A. B. plaintifip, and C. D. defendant. 

E. F. of , maketh oath and saith, that he did, 
on the day of. . ^tant serve the above- 

named plamtiff [or defendant] with the rule [or 
" sum«n6)t8)'^ *<ord€*,^' dr "notice/*] ' hereiibitov^ an- 
nexed, 
[or" 
fei^aiit, 
tas'dwelUng.htJiise, situate in ^ • , Iti thlS^i^ftftiltir 

of . V . 

^orn, &c.( ante, p, 226.) ^•'*«„! 

.1... 1 (rW«?p,22a.) ,j^,tti5 

^'' I ' ^ ) luir. 

■!■ ' . . .1*'' di". 

. . Section 55. „,:, 

' ' FORMS OF AFFIDAVITS OF MERlt^. '',"''' 

; 1. J^^ Defendant, .,,.., ..,{., ,^ 

• In^the Q. B. [C. P. or Esoh. <rf iPleas^] .' ,.j /:!,(t 

Between A. B. plaintiff; and C Bl delfeilditft. 

C. D. of , in the'couhty^of ^ , '* /^ ;^ 

the above-named defendapt in this da!Us(e,'^triilltifii 
oath and s^jith, that he is advised aind' 'f erw 1^ 
lieves that he hath a good flelPeiic^ 'to ^ this ai(^t;ioif qn 
the merits of the case. ' ; ./, .'ir.n> 

Swom^ &c. (ante, p. 226.) C. D. 

2. By Defendan^B Attorney, 
In the Q. B. [C. P. or Exch. of Pleas.] 

Between A. B. plaintiff^ and C. D. defendant 



i> fil^F. of , in the county of , , gentle 
maliyiafctartiey for tke aboy&*namcd defendant^ >in this 
cause, maketh oath and saith, that he verily beHereft 
thfrt[ tife said defendant bath a good defence to X\^ 
action on the merits of the case. 

Sworn, &c. (ante, p. 226.) E. F. 

t I • • ' 

*'''•'•'; '• tSECtioN?6'. • ;'^' '"' 

^'"* ' • • ■ ' ' • !■; II ! '., It'll,'.};:* 

<f ! wj^fidamt of Exemtwt of ArUaisti cf CleffiM^4 ^ - * 

: • .' : M .l< /«; .!''»/ Mi 



"..oj 



itfthiB'Q/B, [orC.P.I -■-■■■■ 

j|. A. B. of , maketh oath i^^d saitb, ihj^ 

Jbjfwcticljes of agreement bearing date, th^e .dfiji^f 

last past, and made between W. S. of ,,, 
and J.S., of , son of the said \V. S., of thp 

orie part, and J. N., of , gentleman, one of the 

attorneys of her Majesty's Courts of Queen's Bench 
and Common Pleas at Westminster, of the other part, 
and said J. S., for the considerations therein men- 
tioned, did put, place, and bind himself clerk to the 
said J. N..,to serve him in the profession of an attorney 
at law, from the day of the date of the said articles, 
for the term of five years thence next ensuing, and 
fully to be complete and ended; and wbiobsald 
aiticlcQi weoq in > due form of law ex/ecuted by the said 
W. S., J. S,, and J. N., in the presence of this depo- 

\{syeuifi, and that the name '^ A. B.>" set and subscribed 
io tbe said articles as witness to the due execution 

.,ineredf, is of the proper hand-writing of this d,eponent. 

Sworn, &c. {ante, p. 226.) A. B, 

.O (FW€p,238.) 
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BILLS OF COSTS. 



As the charges for "Letters, &c." and "Term Fee," 
occur constantly in the following hills, and as the 
amounts to he charged vary according to drcmn- 
stances, heing regulated hy the distance from London 
of the residence of the country attorney, and also, (if 
the action he on pTX)mises, in deht, or in coyenant,) 
hy the amount recovered or accepted for deht, the 
cnarge for these items will he left hlank in the BilEs 
of Costs here given, and the attorney can in all t»ses 
fill up such hlank from the following scales. 

It must he home in mind, that in all actions on 
the case, of trespass, and of detinue, the rate of charge 
is, in all cases, whatever be the amount recovered, 
according to the higher scale, both in the term flees, 
and in all the rest of the chains. 

Also, if a cause, to whidi the lower scale of charge 
would otherwise be applicable, be tried before a ju<%e 
of assize, and he certify on flie back of the record, 
that the cause was a proper cause to be tried before 
him, and not before the sheriff, the costs of the action 
are allowed according to the higher scale. 

Scale a/Ckmrsfe/or "Letters^ ^." 

WhMc Where 

Debt £20 Bi^t above 
w under. i620. 

Where the attorney's reai- £ s. d, £ «. d, 
dence is within 50 miles of 
London . .040040 

Where it is within 150 miles 

ofLondon . .040 050 

Where it is 150 miles or up- 
wards from London .040 060 
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Scale of Charge for " Term Fees/' 

Where Where 

Debt £20 Debt abo^e 
or under. dS20. 

Tniere the attomey*s resi- £ s, d, £» s. d, 

dence is within 50 miles of 

London . 12 15 

Where within 100 miles . 12 18 

Where upwards of 100 miles 12 10 

Declarations on bills of exchange^ promissory notes, 
and declarations containing the common counts (such 
as for goods, money, &c.) in cases where the debt is 
above 20/., are not, when under 24 foUos, charged 
and allowed according to their lengths ; but \l,\ 8«. 
is allowed for instructions, drawing, and ingrossing 
declaration ; this is allowing them all at the rate of 
24 folios. If the length exceeds 24 fohos, the decla- 
ration is to be charged for in the usual manner, as it 
will then amount to more than IZ. 18«. Under the 
same circumstances, IZ. 3«. Id, is allowed for inter- 
locutory judgment, without reference to the length of 
the declaration, until it exceeds 24 folios, when it will 
become more adyantageous to the attorney to make the 
regular charges. This regulation was adopted a^r 
the rule of Trin. 1 Will. lY. for shortening declarar 
tions, was promulgated, and was intended to render 
less serious the consequent diminution of the at- 
torneys profits. This explanation is given, that these 
charges, when they occur in the following bills, may 
Ibe undnstood. 

Let it be borne in mind, however, that this regor 
lation does not apply to actions of trespass, of cove- 
nant, of detinue, nor to actions on the case ; nor does 
it apply to actions of debt on specialties; for in 
neither of these cases had the rule just referred to 
the effect of shortening the declaration; and it is 
only to cases where the rule has that effect that the 
regulation applies. 
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The following table (the title of whicti euiiaiBs. 
what it contains) has been promulgated by the judgep[; 
besides being found useful in other respects to me 
practising attorney^ it must be referred to in the fol- 
lowing bills of costs whenever a blank is found for 
any payment to any sherifT^ or any officer connected 
with the sheriff; such payments will be denoted in the 
following bills by the letters sf. 



A TABLE OF FEES. 

To he taken by Sheriffsy VnderSkeriffs, Deputy 

Sheriffk^ Sheriff*^ Agents^ Bailiff's, and others, 

the Officers or Ministers of Sheriffs in England 

and Wales, pursuant to the Statute passed in the 

first year of the Reign of Queen Victoria^ cap. 55. 

For every Warrant which shall be granted £ s. d. 

by the Sheriff to his Officer upon any 

Writ or Process : — 
In London and Middlesex . .026 

And on Crown and Outlawry Process, an 

additional . . . .026 

In all other Counties where the most dis- 
tant part of the County shall not exceed 

100 miles from London 
Not exceeding 200 miles 
Exceeding 200 miles 
For an Arrest in London 
In Middlesex, not exceeding a mile from 

the General Post Office 
Not exceeding 7 miles from the same place 
In other Counties, not exceedii^g a mile 

from Officer's residence » . . 10^ 

Not exceeding 7 miles . • . Iv. V.ifi 

Exceeding 7 miles . . . , 1 It" )6. 

For conveying the Defendant to Gaol frona , /... i^.;/ *, < > 

the place of Arrest, per mile . • 0, ; J ^l ^ ^ 1 

For an undertaking to give a Bail ^i^\ ^/^ l^lliV if 






5 








a 








7 








10 


6 





10 


fi 


1 


1 
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Tor a Bail Bond, £ s. 4. 

If the Debt shall not exceed ^ 50 . 10 6 

V „ 100 . 1 1 

, „ „ 150 . 1 11 6' 

„ „ 300 . 2 2 

„ „ 400 . 3 3 

„ „ 500 . 4 4 

If it shall exceed . . 500 . 5 5 

For receivmg Money under the Statute 
upon deposit for Arrest, and paying the 
same into Coort, if in London or Mid- 
.^se^ . . . .068 

If in any other County . . . 10 

For filing the Bail Bond, 

If the arrest be made in London or Mid- 
dlesex . . . .020 

If in any other County . .040 

Assignment of Bail or other Bond, 

If in London or Middlesex . . 5 t) 

If in any other County, including Postage 7 6 

For the retom to any Writ of Hab. Corpus 
'if one Action . , . 12 • 

And for each action after the first * 2 -6 - 

For the Bailiff to conduct Prisoner to Gaol, 

per diem . . , . 10 6 

And travelling expenses, per mile .010 

For searching Offices for detainers .010 

Bailiff's Messenger for that purpose .026 

To the Bailiffs for executing Warrants on 
Extent, Capias Ut^eatum, Levari fa- 
cias, fi.fa., ca. sa., ne Exeat, Attachment, 
, ^Elegit, Writ of Possession, forfeited Re- 
coniizance, Process from Pipe Ofiice, 
,ana. other like matters, for each, if the 
^stance from the Sheriff's Office or the 
)BajUff's residence do not exceed 5 miles 

If beyond that distance, per mile 

Offi Distringas, in London 

Iq^ Mlfldlesex, not exceeding 5 miles from 
' General Post Office . • • 



1 
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6 
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Exceeding 5 miles 

In other Counties, not exceeding 5 miles 
from Officer's residence 

Exceeding 5 miles 

For eadi man left in possession, when abr 
solutely necessary. 

If boarded, per diem ... 

If not boanfed, per i£em 

For every Sale by Auction, notsviBistaoid- 
ing the Defendant idioiild become Bank* 
rupt or Insolvent, where the property 
sold <does not produce more thfoi SQOL 
51. per cent., 400/. 4 per ceat^ 5002. 
3 per cent., and where it exceeds 500/. 
2| per cent. 

For the Certificate of Sale to save Auction 

Duty .. . . .026 

Bond of Indemnity, besides Stan^ « 1 10 

Certifioate of Execution hanng issued for 
Record . <. « .050 

On Writs of Trial and Inquiry, 

For a Deputation « . « 1 1 

On Lodging Writ finrentenng Cause, and 
Warrant for summoning Jury, which 
fee shall be forfeited in >case of Counter- 
mand of trial . . .040 

On Trial of Inquisition, 

Sheriff, for presiding . . .110 

Bailiff, for summoiung Jury, and attend- 
ance in Comt « . .040 

And if not hdd at die Office of the IJmdeav 
sheriff, , 

For hire of Boom, if actually paid, not 

exceeding . . . . 10 

For travellmg expenses of Under-«di»^, 
i^m his. Office to place where Trial <ir 
Inquisition held,, per mik « « 1 

To the BaiHff, from his residence, per mile 6 

In all oases in which it shall appear to the 
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Master that a saving of expense has ac- £, 9, d. 
craed to the parties by reason of a Writ 
of Trial having been executed by Depu- 
tation, the fee for such Deputation mall 
be allowed. 
On Writs of Extent, Megit, €apias utla- 

gatum, and others of the like nature, 
For summoning the Jury, use of Room, 

presiding at the Inquintion, &c .220 

Jury . . . . . 12 

For travelling expenses of Under-sheriff, 
from his Office to place of Inquisition, 
per mile . . . .010 

For drawing aad ei^nwsing the Inquisi- 
tion, per fbfio . .016 
For a Summons for the attendance of a 

Witness. . . .050 

In Replevin, 
Bond . . . .110 

Precept to Plaintiff 2 6 

Notice for service on Defendant .026 

Broker, where the smn demanded and 
due riiall exceed 20/. and shall not ex- 
ceed 50/., for appraisement and affidavit 
ofvahie . 10 6 

Where it shall exceed 50/. . .110 

And his travelling expenses from his resi- 
dence to the place where the goods are, 
per mile . .006 

Bailiff, for summmiing parties and detiver- 

ing goods to Tenant . ,110 

And his travelling expenses, same as 

Broker. 
Fat the Wanant Record, and return of a 
re. fa. lo. accedas ad Curiam, Pone, or 
Writ of ^alse Judgment . 16 6 

For Writ of retomo habendo . .046 

For eadi Sommons on a Writ of sd. fa., 
or for the service of Writ of Capias, 
where no Arrest . . . .050 
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£ s. d. 

And Mileage, per mile • .> ..010 

For recorduig each demand or proclamar 

tion under Writo of Oatlawry . Q^l 2a . H 

For Bailiff, for making each demand ia t -< cmIH 
proclamation on Writs of Outlawry in "M -m 
tiondon and Middlesex > • . /i2is'i6 

In other Counties . . . Oi bm 

And travellipg expenses; if the distance "<•"> 
.sjctsll exceed 5 iBUes> then for every mile * > 

beyond that distance • . .0 01^6 

For any ,$u|>^^edeasyWEitof ErroTi Ordery ) 

Liberati, or discharge to any Writ or 
Process, or for the release of any De- 
fendant v^ custody, (uiUessin the prisqn^ i 
of the County,) or of any goods taken 
in execution . . . . 0,^ i^ 

For the Tfetum of any Writ or Process, 
and filing same, exclusive of the fee 
paid ii^ filing . . ^ .010 

Jury process : — 

?or retivn to Common Venire . 3 6 

he likQ to Special . . . 0^ (5 '>Q 

"jhe like on Distringas or Hab. Coip. for . ..avil 
Cpmmon Jury . . ^. .Otl2n0 

The like for Special Jury . . . . .0 14 1'ifl 

The hke with a view » v ^ 1.,. O'pO 

The hke to a. Traverse Venire . • .Ui-- iQ <14m; 6 
For attendance naming Special Jury « ; • . . & r 3 i '6 
24 Warrants to summon ^^i^ JT^iry • "• .jl:l''«)i ^ 
For BaiUff, fi)r summoning each qpieeial> . < " n' 

Juror. I . ;>. M.t •0' i^ifO 

Sheriff attending in Court, • .• , . l' -l^: '^ 

For attending a view, thi^.fc^s as allowed by frttk> of 

Court, Trin. Term, 7 Geo. IV. 1826. ,. • i • 
For any duty not herein provided for, sudkrfiuikiti 
one of the Masters of the Courts of Queen's Bench 
or Exchequer, or one of the Prothonotaries of the 
Comrtr of Common Pleas, may upon special ap- 
plication allow* . 
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f> 



{Signed by all the Judges,) 



K.R. B)^ the above Act it is enacted, that if any 
Sheriff, Officer, or Minister, acting in the execution 
of Process directed to Sheriffs, shall extort, demand, 
•' take, eccept, or receive any fee, gratuity, or reward 
<» not hereby allowed, he or they, upon complaint 
made upon oath to the satisfaction of any of the 
Courts to which the complaint shall be made, 
shall be judged guilty of a contempt of such 
Court, ana punished by such Court accordingly. 



Bills of Costs for Plaintiff. 

1. Costs of Distringas to compel Appearance («). 

Hilary Term, 



Debt £20 


Debt above 


or under. 


£20. 


£ s, d. 


£ s. d. 


2 


3 6 


3 4 


6 8 


12 6 


14 6 


2 


2 



Letter before action (if written) 
Instructions to sue . 
Writ of summons . 
Bill of costs to indorse 
Oopjr and service at defend- 
■' ant'S residence . .050050 

For pre^ous attendances, and 
• making two ajppointments 

to serve ddieii4&nt 
Seai'chii^ for appearance 
DraiHng and ingrossing affi- 
^' divit to ground application 

for distringas^ fol. d 
Rdd'«Mitl[ 

Mill tn -• . 

€0»t8 to be iadottied on. a Writ •£ Summons, 







6 
3 


8 
4 


10 
3 



4 






9 
1 






9 
1 







ante, p. 25. 
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Debt £20 
or under. 

£ 8. d. 



DeM above 

£20. 
£ 8. d. 



5 6 



Agenfs affidayitthat defend- 
ant had not appeared, and 

oath 
*Brief of affidavit 4d, per 

folio 
*Instractions to counsel to 

move for distringas 
♦Paid fee to him 
♦Attending him and Court 

and to draw up rule 
♦Paid for the rule and filing 

affidavit 
Writ of Distringas . 
Drawing notice to accompany 

it . . . 

Copy writ and notice for the 

officer 
Paid for warrant, */ 
Attending for same . 
Attending to instruct officer 
Paid his fee, sf. 
Bill of costs to indorse on 

distringas 
Attending settling . 
Letters, &c. 

If the appUcation for a distringas be 
made in vacation, it will be to a judge at 
chambers, and in that case the following 
items must be substituted for those marked 
with an asterisk in the foregoing bill. 
Attending judge with affidar 

vits, and to obtain order 

for distringas 
Paid for order, and fihng affi- 
davits 






3 


4 





3 


4 





10 


6 


1 


3 


6 





3 


4 





6 


8 





5 








5 








12 


6 





14 


6 





2 








2 








2 








2 


























3 


4 





3 


4 





3 


4 





3 


4 














e 








2 








2 


e 





3 


4 





6 


8 

















e 



3 4 



6 



6 8 

6 
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2. Judgment by Default in Debt — Debt 20Z. or 
under — Defendcmt not haioing appeared, 

Michaelmas Vacation, 

Letter before action (if written) 

Instructions to sue 

Writ of Summons 

Bill of costs to indorse . 

Copy and service at three miles' 

Letters, &c. 

Hilary Term 

Searching for appearance 

Affidavit of service 

Appearance, sect. stat. . 

Listructions for declaration . 

Drawing same, fo. 4 

Close copy 

Ingrossi^ 

Notice of declaration, copy, and 

three miles 
Particulars to accompany 
Rule to plead . 
Drawing judgment 
Ingrossing proceedings, fo. 9 
Entering on the roll 
Paid signing judgment . 
Paid for roU 

Attending to sign judgment 
Judgment fee and docket 
Bill of costs and copy . 
Attending taxing 
Paid the Master 
Term fee . . 

3. The like— Debt above 201.— An Attorney having 
appeared for Defendant, but not having pleaded. 

Trinity Vacation, 
Letter before action (if written) . .036 



£ 


8, d. 


, 


2 


. 


3 4 


. 


12 6 


. 


2 


distance 


6 6 


. 





. 


3 4 


. 


5 


. 


6 


. 


3 4 


. 


4 


. 


1 4 


. 


1 4 


I service. 




. 


6 6 


. 


2 6 


. 


1 6 


. 


3 4 


. 


3 


. 


3 


. 


8 


. 


10 


. 


3 4 


. 


4 


. 


4 


. 


3 4 


. 


2 6 


. 
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. 


£ 


9, 


d. 


Infltractions to sne 





6 


8 


Writ of Summons 





14 


6 


"BSH of costs to indorse . 





2 





Letter to correspondent at Stafford, with 








writ for service 





3 


6 


Paid bis charges for service and affidavit 





16 


2 


Letters, &c. • . • . . 











Michaelmas Term, 








Searching for appearance 





3 


4 


Instructions for declaration 








Drawing same .... 


.1 


18 





lugrossing to delivery . . .1 








Close copy, fo. 6 





2 





Particulars to accompany 





5 





Attending to deliver same 

Rule to plead .... 





3 


4 





2 





Demanding plea 





4 





Attending summons for time to plead. 








and copy order 





4 


4 


Defendant not having pleaded, drawing 








judgment .... 





3 


4 


Ingrossing proceedings, fo. 1 1 . 





3 


8 


Entering on the roll 





3 


9 


Attending to sign judgment 
Paid entries and roll 





3 


4 





8 


10 


Judgment fee and docket in C. P. only . 





3 





Bill of costs and copy 





4 





Copy for defendant's agent 





2 


t) 


Notice of tAxing . . . 





4 





Attending taxing 





6 


8 


Paid taring .... 





2 





Term fee . ... 












•« 



BILi.^ OF COSTS. 



3G1 



N>. .* :> 

^A. J'oiffmmt hy Default in Action onr PromiBes^ 

! ff^rit of Inquiry executed — Debt 201* or JumfejW— 

t> ^idttomey having appeared for thedef 

but not Samn^ pleaded. 
• /. •■ . 
1' t Tritiiy VaeaMom,. 



I* 



Letter before action (if written) 
Instructions to sue 
Writ of Summons 
^BiD of costs to indorse . 
Copy and service 
'Letters 



Michaelmas Term. 

j^Searchiiig for appearance 
f^Listructions for declaration 
,pDr|wi]>g same, fo. 4 

Close copy 

Liarosong to deliver 
^^ticulars te accompany 



|Ride to plead 
^D^anding plea 



drawing 



^tten^ing summons for time to plead and 
r obpy, order 

f*I)e|bnd9nt not having pleaded — 
^^ ipterlocutoj;y.ju(%m^t 
kgros^ing proceedings, fo. 7 
vi/srias on the roll 
,lPaS rop . 

>ti^n%g .to sign judgment . 
.Paid Signing . 

. Judgment fee and docket in C. F 
Wnt of Inquiry, &c. 
Copy Particulars of demand to annex to 

Writ 
Notice of inquiry, copy, and service 
Attending to lodge Writ of Inquiry with 
the Under-sheriif 



only 





3 
12 




















«. d, 
2 
4 
6 






2 
5 




3 
3 
4 
1 
1 
2 
1 
3 



4 
4 

r4 
4 
;6 
6 




4 4 

3 4 

2 4 

2 4 

10 

3 4 

5 

3 

16 

1 6 

3 

3 4 



362 APPENDIX. 

Subpoena ad test 

Copy and serriee on A. B. 

Copy and senice on C. D. at five miles 

distance . ... 

Minutes of evidence 
Attending execution of the inquiry 
Paid t|ie sheriff, jury, bailiff, and for the 

use of the room 
Paid A. B., a witness 
Paid C. D<, a witness, five miles distant 
Term fee .... 

Hilary Term, 

Attending Under-sheriff for inquisition 
Affidavit of increase 

Carriage of inquisition and affidavit to 
London .... 

Paid filing affidavit 
Notice of taxing 
Bill of Costs and copy . 
Copy for defendant's agent . . . 

Copy of affidavit for him (at Ad, per fo.) 
Attending taxing 

Paid taxing .... 
Attending to sign final judgment 
Paid thereon 
Docket in C. P. only 
Term fee ... . 

5. The like Debt above 20/. — No Attorney kamng 
appeared for Defendant — Defendant living in 
another part of the country from Plaintiff** At- 
torney, 

Michaelmas Term, 

Letter before action (if written) . . 3 § 

Instructions to sue . . .068 

Writ of Summons . . . 14 6 

Bill of costs to indorse . .020 

Letter to Mr. , of , with writ 

for service on defendant . .036 



£ 


9, 


d. 





5 








3 








5 


6 





6 


8 





13 


4 














3 


6 





10 

















3 


4 





5 

















1 








3 








4 








2 














Q 


3 


4 





2 


6 





3 


4 





3 








3 
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Paid his charges for service on Aefeudfmt 
at thi«e miles distance, and for affidavit 

Searching for appearance 

Appearance sec. stat. 

Instructions for declaration, drawing and 
ingrossing it ... 

Close copy, fo. 12 

Drawing notice of declaration, and fair 
copy .... 

Drawing ai\d copy partiovlars of plain- 
tiff's demand 

Letter to Mr, therewith for service 

Paid his charges (service at three miles 
distance) 

Rule to plead 

Drawing interlocutory judgment 

Ingrossing proceedings, fo. 1 7 

Entering on the roll 

Attending to sign judgment 

Judgment fee and docket 

Paid signing 

Instructions for inquiry 

Drawing and ingrossing vmt, fo. 17 (at 
]0d, per fo.) 

Paid for parchment 

Seal and fee 

Drawing notice of inquiry and copy (a) 

Letter to Mr. therewith for service 

Paid his charges (service at three miles 
distance) .... 

Attending to lodge inquiry 

Suhpoena ad test. 



£ 8. d. 








19 
3 

7 


2 
4 



1 




18 
4 









2 









5 
3 



6 



13 2 



1 3 2 



/ 






5 








6 


.8 





14 


2 





3 








5 








2 








3 


6 





12 


4 





3 


4 





7 






(«) Where the plaintiff'^ attorney serves the notice, the 
.icfaarf^ is, " Notice of inquiry, copy, and service, 4s. ;" if at 
any distance. Is. per mile more : hut if the defendant reside at 
such a distance that it will be cheaper to employ a correspon- 
dent to make the service, the attorney should do so, for the 
allowanoe will he calculated on that footing. 

r2 
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Copy and service on A. B., journeyman 

tailor . . . . 

Paid him for his attendance 
Copy and service on C. D., farmer, five 

miles distant 
Paid him for his attendance 
Attending execution of the inquiry (a) 
Paid the sheriff, jury, hailiff, and for the 

use of the room (ahout) 
Attending Under-sheriff for inquisition 
Affidavit of increase, and oath, fo. 6. 
Carriage of inquisition and affidavit to 

town 
Attending to file affidavit, and paid 
Bill of costs and copy 
Attending taxing 
Paid the Master 

Attending to sign final judgment 
Paid thereon 
Attending at Westminster to enter final 

judgment 
Term fee 



£ 8. d. 

5 

3 6 

10 

12 

13 4 

1 15 
3 4 
7 














4 4 



5 
2 
2 
3 



6. Judgment on Cognovit after Declaration, in 
Debt or on Promises. 



Easter Vacation. 

Debt £20 
or under. 

£ 8. d. 







4 



8 



6 8 




Letter before action 
Instructions to sue 
Writ of Summons . 



2 
3 
12 




4 
6 



Debt above 
£20. 

£ s. d, 

3 6 

6 8 

14 6 



(a) If the inquiry be to be executed at a distance from Ae 
attorney's residence, one guinea will be allowed in common 
cases, but no more, it being presumed that an agent mic^ be 
employed to conduct the inquiry, if, however, the case be a 
long or difficidt one, the attorney will be allowed for his 
journey as on a trial at the assizes. 
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Bill of costs to indorse 
Copy and service . 
Letters, &c. 



Debt £20 
or under. 
£ 8. d. 
2 
5 




Trinity Term, 



Searching for appearance . 

Affidavit of service of writ . 

Appearance sec. stat. 

Instructions for declaration 

Drawing same, fo. 4 

Ingrossing 

Close copy 

Notice of declaration, copy, 
and service 

Particulars of demand to ac- 
company 

Rule to plead 

Attending on agreeing to ac- 
cept cognovit, preparing 
same, and attending the 
signing thereof {a) 

Copy thereof to keep \or 
'' to file"] 

Affidavit of signature 

Paid stamping (if neces- 
sary) 

AttencQng thereon . 

Paid filing and attending . 

Term fee . 













5 

2 6 
1 6 











2 
5 



2 6 

3 4 

4 4 




Michaelmas Term, 



Defendant not having kept 
up his payments, dravdng 
judgment by confession . 



Debt above 

£20. 
£ 8„ d, 
2 
5 




3 

6 

7 

1 18 

2 

5 

5 
2 











2 
3 
4 




4 















10 13 4 



2 
6 



6 

4 " 
4 




3 4 



3 4 



(a) If the cognovit be very special, an increase will be made 
on these allowances. 
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Debt £20 


Debt aboYe 




or under. 


£20. 




£ s. d. 


£ 8. d. 


Ingrossing proceedmss, fo. 9 
(above 20Z. fo. 1 1 flowed) 


3 


r « 

^ s 


Fintering on tbe roU 


3 


3d 


Paid roll . 


10 


10 


Attaiding to sign judgment 


3 4 


3 4 


Paid signing 


8 


8 


Docket, in C. P. only 


3 


3 


Bill of costs, aid copy 


4 


5 


Attaiding taxing . 


3 .4 


6 8 


Paid taxing 


2 


2 


Term fee . 









Where it becomes necessary to sip 
judgment on a cognovit given before de- 
dlaration, a declaration must be prepared 
as of a date previous to that of the cog> 
novit: and the above will be the bill in 
this case also, except that the charges for 
"Notice of declaration/' close copy de- 
claration, and "Particulars" and "Rule 
to plead," must not be made ; and unless 
an affidavit of service have been made, 
that must not be charged for. The attor- 
ney, however, is not in that case entitled 
to charge the declaration, unless judgment 
be signed. 



7. Trial be/ore the Sheriff. 



Trinity Term. 

Letter before action (if sent) 

Instructions to sue , 

Writ of Summons 

Bill of costs to indorse . 

Copy and service (four miles distant) 



£ e. 


d. 


2 





a 


4 


12 


6 



2 
7 
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Searching if defendant had appeared, and 

he had .... 

Instructions for declaration 
Drawing same (foHo- 4) . 
Ingrossing . . . . 

Close copy . 

Particulars of demand to accompany 
Rnletoplead . . . . 

Demanding plea 
Attending summons for a full particular 

of plaintiff's demand, and copy order . 
Attending summons for time to plead, 

after deliyery of the particulars, and 

copy order for a week 
Drawing and fair copy full particulars to 

deliver, fo. 15, at 4d. per folio 
Close copy defendant's plea • . 
Similiter . . , 

Drawing issue . - . • . 
Ingrossing to deHver, fo. 8 . - 

Close copy .... 

Entering issue on the roll 
Paid for roU and entering issue . 
Attending thereon . . 

Paid for summons* for trial before the 

sheiifF • . • • 
Copy and service . . . 

Attending same, when defendant's -agent 

obtained time to write into the country 
Attending same when time expired, order 

for trial made 
Paid for order . 
Copy and service 
Notice for trial, copy and service 
Writ of trial (common length) . 
Copy, foil particulars to annex to it 
Attending to lodge the writ 
Paid Under-sheriff 
SubpoBiia 



£ s. d* 









3 
3 

4 



1 

1 

2 

1 

3 



3 
1 
3 
3 
11 
5 
3 
4 
5 



4 
4 

4 
4 
6 
6 




4 4 



4 4 

10 

1 

3 

3 4 

2 8 

2 8 

2 8 

7 10 

3 4 

1 

3 

3 4 



4 



4 

4 
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Copy and service (in same town) 

Paid conduct money 

Copy and service (five miles distant) 

Paid witness for attendance 

Taking minutes of evidence 

Attending the trial 

Paid Under-sheriff *. /. . 

Paid witnesses' expenses 

Attending Under-sheriff for postea 

Affidavit of increase and oath 

Paid filing it • *. 

Copy for defendant's agent (4d. per fo.) 

Bill of costs and copy 

Cop¥ for defendant's agent 

Notice of taxing 

Attending taxing 

Paid taxing 

Attending to sign final judgment 

Paid .thereon . . . . 

Ti^rm fee . . * 

If the plaintiff have lost the cause> the 
charges of his attorney against him will 

• he the following-r-they hegin after the 
item " Paid witnesses' expenses." 

Copy notice of taxing , 

Copy defendant's costs 

Copy defendant's afiidavit of increase^ 
fo. 6. • • • • 

Attending the taxation ^ ^ 

Copy of the allocatuir seiit .. , 

Attending you, informing yqu tlie amount 
of costs, and instructing you as to pay- 
ing them . . 

Term fee . , . . • 



£ 


s. 


d. 





3 








1 








5 


6 














13 


4 





13 


•A- 

















a 





3 


4 





5 


Ok 





1 


Q 








Oi 





4 


0. 





2 


OJ 





3 








3 


4 





2 


•6/ 





3 


«.4i 





8 


•J)il 








& 







1 

2 



0/ 







3 

1 


4 
6 






3 
0. 


1 
.0' 



' . I 



' I 



>•♦/ 



• 'I' 
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S. On a Trial with Special Pleadings 
and a Special Jury. 

Hilary Term, 
Commencement as in Bill^ No. 3. 

Easter Term, 



Searobing for appearance 

Attending to retain Serjeant Talfourd 

Fee to him and clerk 

Instructions for declaration 

Drawing same, fo. 30. 

Pedd counsel to peruse and settle, and 
• clerk .... 

Attending him .... 

Close copy , . . . 

iBgrossing . . . . 

Ptoffticulars of demand to accompany 

Attending to deliver 

Rule to plead 

Demanding plea 

Attending summons for time to plead and 
copy order .... 

Attending before judge, opposing another 
summons for time to plead, when a week 
granted, and copy order 

Copy rule to change venue 

Brief on motion to bring back the venue, 
on undertaking to give material evi- 
dence . - . 

Fee to counsel . 

Attending him and to draw up rule 

Paid for rule 

Copy and service 

Close copy 

Attending before judge on summons for 
leave to plead several matters 

r3 



£ 


8. 


di 





3 


4 





6 


8 


1 


3 


6 





6 


8 


1 


10 





1 


3 


6 





3 


4 





10 








10 








5 








3 


4 





2 








4 






4 4 



. 


7 


8 


. 

9 


1 





. 


3 


4 


. 


10 


6 


. 


6 


8 


. 


5 


6 


. 


5 





. 


1 






6-8 
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Copy rule to plead serend matters 
Close copy of defendant's pleas> fo. 20 . 
Summons for particulars of defendant's 

set-off, copy and service 
Attending wnen same consented to 
Order, copy and service 
Copy particulars of set-off for the country, 

fo. 10. ... . 

Instructions for replication 
Drawing same, fo. 12 . 
Paid counsel to peruse and settle 
Attending him 

Close copy .... 

Ingrossing .... 

Attending for rule to rejoin 
Copy and service 
Copy rejoinder, fo. 6 . 
Term fee ... . 

Trimty Term. 

Drawing issue, fol. 70 . 

Close copy .... 

Ingrossing .... 

Entering on the roll 

Paid for roll and pleading fee 

Attending thereon 

Notice of trial, copy and service 

Instructions to counsel to move for a 

special jury 
Fee to him .... 
Attending him .... 
Attending for order 
Paid for judge's order to draw up rule 
Attending for nile . . , . 

Paid for the rule 

Attending for appointment to nominate . 
Copy and service of rule, and appcMntment 

on defendant's agent 



£ 


9. d. 





1 d 





6 S 





5 ^ 





3 4 





5 ^ 





3 4 





6 8 





12 


1 


3 





3 4 





4 





4 





3 4 





5 





» 





e 


2 


6 8 


1 


3 4 


1 


3 4 


1 


3 4 





7 1^ 





3 4 





4 





3 





10 6 





3 4 





3 4 





2 6 





3 4 





5 





3 4 





5 
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■The like on Uhder-sherifP 

Attending to nominate . 

Paid Master's fee 

Paid Sheriff's fee 

Copy list of 48 for the country 

Instaructions to reduce . 

Attending for appointment to reduce 

CJopy and service of rule, and appoint- 
ment on defendant's i^nt 

Attending to reduce 

Copy reduced list sent . 

Instructions to counsel to advise on evi- 
dence (sometimes more, but generally 
about) . . . • 

Paid fee to him, and clerk 

Attending him .... 

Copy of his opinion and forwarding 

Draving record .... 

Ingrossing, fo. 73 . • • 

Paid for parchment 

Paid passing record . • » 

Fee on passing .... 

Copy particulars of demand, to annex • 

Copy particulars of set-off, to annex 

Vemre . 

Vsad returning (a) 

Attending for return 

Distringas 

Paid returning 

Attending for return 

Special distringas 

Attending to lodge same with Sheriff 

Paid him for returning and summoning 
special jury . 

Notice to produce copy and service 

Paid carriage of documents to town 

Notice to inspect and admit same copy 
and service usually 



5 Q 

13 

1 I 

2 2 
5 4 
6 8 
3 4 

5 

6 8 

2 6 



13 
2 4 
6 
3 

3 

1 16 
10 
7 
6 














2 
3 



6 
5 



3 
7 



14 
3 
10 
3 



4 
6 
8 

4 
6 


8 

4 
6 

4 
6 

4 

4 



5 7 

10 

3 8 

10 



(a) If the cause be a common jury cause, 3«. 6/7. is paid. 
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£ s. d. 






6 


-8 




. 


^'1 





5^ 








3 


4 





5 








6 


1 

8 





5 








1 








14 








10 







15 








6 


« 



Attending defendant's agent on liis in^ 
specting the document^ hut he did not 
admit either of them . 

Summons for costs of proof> copy and 
service .... 

Attending same, hut defendant's agent 
did not attend 

Second summons, copy and service 

Attending same before judge, order made 
as to all the documents except one 
letter, which the judge thought it not 
unreasonable to refuse to admit 

Order, copy and service 

Paid marking notice 

Two subpoenas ad test. 

One subpoena duces tecum 

Copy and service of subpoena on A. B., 
C. D., and E. F., all of Walsall 

Mileage, Walsall distant six miles 

Copy and service on £. F., G. H., and 

I. K., at Penkridge . . . . 15 

Mileage, Penkridge being ten miles in 

another direction . . . 10 

Letter to correspondent, with subpoena 
for service on L. M. and N. O., at 
Bridgenorth . . . . . . 3 § 

Paid his charges . . . 14 8 

Copy and service on P. Q., at Wolver- 
hampton . ... .050 

Copy and service on R. S., in Stafford, 

the assize town . . . .050 

Carriage of record and jury process . '5 

Attending to enter cause * .0-34 

Paid entering it . . . . 171 .0 

Instructions, for brief (a) . . 1 .4; 

. . — _4j-. 

(a) If the profit on the brief appear to the Master, not jsijfft 
commensurate with the trouble necessary to get up the casf}, 
he will allow, as instructions for brief, what he thinks wflif life 
a fair remunerBtiony but in or^narv eases, 13t 4d, or « goiMif 
only is allowed. 
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£ s. d. 

Drawing same, twenty sheets . .6134 

Three copies for counsel, with pleadings, 
' twenty-nine sheets each . . 14 10 

Three copies of particular^ of demand 

' and set-off, to accompany briefs, two 
sheets each • . . .10 

Three copies of plaintiff's notice to pro- 
duce, to annex to briefs . .060 

Three copies of defendant's notice to pro- 
duce, to annex . . .060 

Paid fee to Seijeant Talfourd, with brief^ 
and to his clerk 

Attending him 

Bald fee to Mr. R. V. Richards, with 
brief and clerk 

Attending him 

Paid fee to Mr. Whitmore, with brief 
and clerk .... 

Attending him . 

Attending to appoint consultation 

Paid consultation fee to Serjeant Talfourd 
and clerk .... 

The like to Mr. Richards and clerk 

The like to Mr. "Whitmore and clerk 

Attending the consultation 

Attorney's journey to Stafford to attend 
the assizes, absent five days, haying no 
other cause . . . 10 10 

Distance of assize town firom his resi- 
dence, sixteen miles (at 1«. 3e?. per mile) 

Paid eight special jurors 

Paid four talesmen . . 

Paid Court fees 

Paid witnesses, viz. A. B. an attorney, 

absent four days, fourteen miles .000 

Here state the name and trade or pro- 
fession of each witness, the number of 

days he was absent from home, the dis- 

iaooe. of his residence from the assise 



13 


2 








6 


8' 


8 


13 


d 





6 


8 


6 


11 








3 


4 





6 


8- 


2 


9 


6 


1 


3 


6 


1 


3 


6 





13 


4 



1 








8 


8 





2 


2 





4 


12 
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£ 9. d, 

town, and carry out the sum paid to him. 
As to all this^ see wf^te, page 97i 98, 99> 
and 100. 
Term fee • * . . 

Michaelmas Term. 

Attending associate for postea . .034 

Carriage of briefs and papers to toivn . 5 (| 

Affidavit of increase, fo. 25, and oath .16 

Attending to file the same, and paid .044 

Copy for defendant's agent . .084 

Bill of costs and copy . . . 12 

Copy for defendant's agent . . 6 Q 

Notice of taxing . . ,04.0 

Attending taxing . . . 13 4 

Paid the Master . . . 10 

Attending to sign final judgment .034 

Paid signing . . . .080 

Drawing and entering final judgment .068 

Term fee . . . .000 

9. Ejectment — Judgment against the Casual Ejector, 

Michaelmas Term, 

Instructions to proceed . .068 

Instructions for declaration in ejectment 6 8 
Drawing declaration and notice, fo. 8 . 8-0 
Ingrossing copy to serve . .028 

Another copy, to annex to affidavit of ser- 
vice . . . . . 2' 8 
Service of ejectment on tenant, four miks 

distant . . .090 

Affidavit of service .060 

Copy declaration kept by agent . 2*8 

Term fee , .000 

Hilary Term. 

Instructions to counsel to move for judg- 
ment against the casual ejector . 3-4 



BILLS OF COSTS. 




3 


75 




£ 


8. 


d. 


Fee to him . ... 





10 


6 


Attending him .... 





3 


4 


Attending to draw up rule 





3 


4 


Paid for rule for judgment, &c. 





2 





Copy thereof .... 





1 





Common hail [or appearance] for casual 








ejector .... 





7 





DrawiD Judgment 





3 


4 


Ingrossmg proceedings, fo. 11 . 





3 


8 


Entering on the roll 





3 


8 


Paid for roll, and signing judgment 





8 


10 


Docket in C. P. only 





3 





Attending to sign judgment 





3 


4 


Writ of Possession 





12 





Term fee ... . 












10. Sjectment on several Demises — Plamtif*s 
Proceedings to Trial, 

Easter Term. 

Instructions to proceed . . .068 

Perusing deeds and extracting parcels to 

insert in declaration, the title heing 

intricate . . .068 

Instructions for declaration in ejectment 6 8 
Drawing same and notice, fo. 17 .0170 

Paid fee to counsel to peruse and settle, 

and to his clerk . .13 6 

Attending him seT^ral times thereon .068 
Ingrossing two copies to serve on two 

t^ants . 11 4 

Another copy to annex to affidavit of 

service ». . .068 

Service of ejectment on John Brown, one 

of the tenants . .050 

Service on James Mote, the other tenant, 

at seven miles distance . .0120 
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£ s. d. 
Affidavit of . service . . .061/ 

Copy declaration and notice, kept by- 
agent . . . .05-8' 
Term fee . . . .000 

Trinity Term. 

Instructions to counsel to move for judg- 
ment against the casual ejector 

Paid fee to him 

Attending him .... 

Attending to draw up rule 

Paid for rule for judgment, &c. 

Copy ..... 

Searching for appearance 

Copy agreement for consent rule sent, 
to. o. .... 

Copy landlord's rule 

Copy general issue 

Fee on entering into the consent rule 

Paid for consent rule 

Attending to draw it up 

Copy and service 

Drawing issue, fo. 18 . 

The rest of the Bill is similar to that 

in other cases (see page 370). 

1 1 . The Plaintiff* 8 Costs of an Arrest, 

Instructions for affidavit to ground appU- 
, cation to hold defendant to bail 
Drawing same, fo. 10 . 
Ingrossing .... 

Attending deponent to be sworn, and paid 

oath . ... ... 

Attending to make application for ord^ 

to hold to bail, and to draw up same 
Paid for order .... 
Paid filing affidavit 



3 


4 


10 


6 


3 


4 


3 


4 


2 





1 





3 


4' 


2 


8 


1 





1 





3 


4 


4 





3 


4 


5 





12 









6 


.8 





10 


•0' 





3 


4 





4 


1 
4 





6 


8 





4 


4 





1 


.« 



BILL8 OF ( 


COSTS. 




6 


77 


'. 




£ 


8. 


d. 


Writ of capias . 


• • 





14 


6 


Bill of costs to indorse , 


• a 





2 





Copy writ 


• • 





2 





Mtending for Warrant . 


• • 





3 


4 


Attending to Instruct Officer 


• • 





3 


4 


Paid for warrant, s. f. 


• • 











Paid caption fee, %'f. 


• • 











Motion for rule to return writ 


• • 





3 


4 


Pfdd for rule 


« • 





1 





Copy and service 
Paid Under-sheriff 


• • 





5 





• • 





1 





Searching for return of writ, i 


md paid 





3 


10 


Copy notice of bail 


• • 





1 





Copy affidavit of justification. 


fo.9 





3 





Writing correspondent to inquire after 








bail « 


• • 





3 


6 


Paid his diarges 


• • 





13 


4 



Bills of Costs for Defendant. 

1 . Costs of Taxing Bill of Costs indorsed on Writ 
of Summons or Writ of Capias. 

Hilary Vacation, 

Attending defendant, advising him on the 
subject of ^plaintiff's .attorney's costs 
indorsed on Writ of Summons, taking 
instructions to tax bill, and writing 
agent . . . .034 

Summons to tax bill, copy and service .050 

Attending same, when plaintiff's agent re- 
quested time to write into the country 

Attending again before judge, when he 

made the order (a). . .068 

(s) K.B. If plaintiff's attorney consent to an order, Ss. 4d. 
on^ is charged. 
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£ 


9* d. 


Paid for order . • . 





2 


Attending for appointment to tax 





3 4 


Copy and service of order and appoint- 






ment . • . • 





3 


Attending taxing 





3 4 


Paid the Master . . 





2 


Letters, &c* . - . 









2. Defsndanfa Costs m Plaintiff- s discmtmwug 

Serviceable Process* 

Hilary Vacation* 

Debt £20 Debt above 
or under. £20. 

Instructions to defend .034 068 

Appearance' . • 6 7 

Letters, &c: ; ; 

Easter Vacation. 

Demanding declaration .030 040 
Attending summons for time 

to declare and copy order 4 4 4 4 

Copy rule to discontmue .010 010 

Bill of costs and copies .030 030 

Attending taxing .034 068 
Paid taxing . .010010 

Letters, &c. . .000 006 

3. Defendants Costs of Putting in Bail. 

JVinity Terth* 

£ s. d. 
Paid officer for bail-bond, *./. . .000 

Attending for particulars of writ, and paid 4 4 
Special bail-piece . . .050 

Attending with bail before commissioner 6 8 
Paid his fee . , . .020 

Affidavit of due taking . . .060 



BILLS OF COSTS. 37$ 

Instructions for special affidavit of josti- £ s. d. 
fication . . .058 

Drawing and ingrossing same . .0100 

Attendmg the bail to be sworn . .034 

P^d oaths .020 

Copy bail-piece and affidavits to keep bj 

agent . .040 

Paid filing bail-piece and affidavits .000 

Attending to file them . » .034 

Notice of bail) copy and service • .040 

Copy of affidavit of justification for plain- 
tiff's agent . . . .030 
Letters, &c. . . . .000 

4. Judgment of NonrproSt for not Declaring, 
Michaelmas Term, 







Debt ^20 


Debt above 






or 


under. 


« 


£20. 








£ 


8. d. 


£ 


«. 


d. 


Instructions to defeiid 


. 





3 4 





6 


8 


Appearance 


. 





6 





7 





Letters, &c. 


. 

















Hilary 


Term (a). 








Demanding declaration 


. 





3 





4 





Drawing judgment of non- 












pros 


. 





3 4 





3 


4 


Ingrossing on paper 


* 





3 4 





3 


4 


Entering on the roll 


. 





3 4 





3 


4 


Judgment fee 


* 





8 





8 





Attending to sien judgment 





3 4 





3 


4 


Bill of costs and copies 







3 





4 





Notice of taxing 







3 





4 





Attending taxing . 







3 4 





6 


8 


Paid taxing 







2 6 





2 


6 


Term fee , 




















(a) The proceedings, though tmder Hilary Term, cannot 
take place till after the last day of Term ; but though pro- 
feedings take place in Vacation, the Term is always mentioned 
fai the bill where the proceedings carry a term fee. 



380 APPENDIX. 

5. Costs of Order to render Defendant to County 
Gaol in Discharge of his Bml^ and of entering 
Exoneretur on Bail-piece. 

£ s, d. 

Instnictions to render defendant in dis- 
charge of his bail 

Precipe for judge's order for that puipose 

Paid for the judge's order 

Attending to procure same^ and forward- 
ing it .... 

Attending with defendant at gaol to see 
render made and lodge order . 

Affidavit of render and lodgment of order 

Notice of render, copy and sendee 

Affidavit of service diereof 

Attending to get bail-piece from the judge's 
chambers .... 

Attending the Master getting exoneretur 
entered thereon 

Paid the Master 

Attending filing the bail-piece, and paid 

Letters, &;c. .... 

6. Costs ofohtttining Supersedeas, 

Trinity Term, 

Instructions to apply for supersedeas^ 
plaintiff not having declared [or pro* 
ceeded to trial or final judgment, &c. 
or charged defendant in execution] in 
due time . . . .068 

Paid for gaoWs certificate . ^000 

Attending at the gaol for same . .03.4' 

Affidavit of his signature thereto .060 

Summons for supersedeas, copy and ser- 
vice . . . • • 5- 
Attending same, plaintiff's agent did not 

attend . . . . 3. 4 

Affidavit of service and attendance .060 






3 








3 








4 


q 





3 


4 





3 


4 





6 








.4 








6 








3 


4 





3 


4 





2 


4 





7 
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Paid for order for supersedeas, unless 
cause shown in four days « 

Copy and service 

Attending at the time appointed by order, 
but plaintiff's agent did not attend 

Affidavit of service, and attendance 

Paid for order absolute on entering com- 
mon appearance, copy and service 

Entering appearance 

Notice thereof .... 

Paid for certificate thereof 

Writ of supersedeas 

Attending to lodge same with gaoler 

Letters, &c. .... 



£r 8, d. 



















2 
3 

3 
6 

5 
7 
3 
1 
10 
3 







4 




4 
10 

4 




7. Co9U of Defendant s Attorney on Writ of 

Inguiry. 



Hilary Term, 



Instructions to defend 

Appearance 

Notice thereof 

Close copy declaration 

Copy particulars 

Searching if rule to plead 
given 

Summons for time to plead, 
copy and service 

Attending same order made 

Order, copy, and service 

Drawing, and fair copy state- 
ment for pleader to advise 
(according to length) 

Paid fee to him 

Attending him 



Debt £20 

or under. 

£ 9, d, 

3 4 

6 

3 










4 

1 4 
1 



5 
3 4 
5 



6 8 
10 6 
3 4 



Debt above 

£20. 
£ 8, d. 
6 8 
7 
3 4 
2 
2 



3 4 3 4 



5 
3 4 
5 



6 8 
10 6 
3 4 






13 


4 





13 


4 





2 








2 








2 


4 





2 


4 





3 


4 





6 


8 





1 








1 
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Debt £20 Debt above 
or onder^ jg20. 

£ 8. d. £ 9, d* 

Copy opinion tliat there was 
no defence^ andforwarding 2 3 Q 

Having suffered judgment, 
copy notice of inquiry, 

served by plaintiff .010 010 

If any subpoenas and wit- 
nesses for defendant, charge 

for them here. 

Attending execution of in- 
quiry 

Copy plaintiff's costs 

Copy of his affidavit of in- 
crease, fo. 7 

Attending taxing . 

Copy allocatur 

Term fee . 



8. Defendant's Costs on Trial before the Sher^^ 
Plaintiff hacing appeared sec. stat. 

Easter Term, 



Instructions to defend . 

Searching precipes and paid ' . 

Searching for declaration 

Close copy, fo. 14 

Copy particulars . . 

SearchiDg if rule to plead given . 

Summons and order for time to plead 

Instructions for plea 

General issue .... 

Close copy .... 

Copy similiter .... 

Attending summons to try before the 

sheriff, and copy order 
Close copy issue, to. 8. 



£ s. 


J. 


3 


4 


3 


10 


3 


4 


4 


8 


1 





3 


4 


13 


4 


3 


4 


3 





1 





1 





4 


4 


2 


8 
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Copy notice of trial 

Subpcena ad test. 

Copy and service on A. B. 

Copy and service on CD., 3 miles 

Taking minutes of evidence 

Attending the trial 

'!^aid the witness, A. B., a labourer 

Paid C. D., a farmer 

Paid Under-sheriff for postea 

Term fee . . , . 

Trinity Term. 

Searching if plaintiff had entered the issue, 
and paid .... 
J£ he have not entered the issue, the 
first five of the following items will come 
in, otherwise they are to be omitted. 
Entering proceedUngs on the roll. 
Paid roU 

Affidavit of increase 
Paid filing 

Copy for plaintiff's agent, fo. 6 
Bill of costs and copy 
Copy for plaintiff's agent 
Notice of taxing 
Attending taxing 
Paid taxing 

Attending to sign final judgment 
Term fee 



£ 8, d. 

1 

5 

3 

4 6 

13 4 

13 4 

2 6 

7 

5 





3 10 



. 


6 4 


. 


10 


. 


5 


. 


1 


. 


2 


. 


4 


. 


2 6 


. 


3 


. 


3 4 


. 


2 6 


. 


3 4 


. 






9. CoetaoftheDay, 

Michaelmas Term. 

Debt £20 

or under. 

£f 8. d„ 

Copy notice of trial .010 

Copy notice of countermfuid 10 



Debt above 

dC20. 

£ %. d. 

1 

10 
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Debt £20 Debt above 
or under. £20. 

£ 8, d, £ 9» d, 

Resealing subpoena and at- 
tending . . 3 11 3 11 

CoOTandserviceonA.B.&c. 3 5 
Here charge for serving 

subpCEnas on all the wit- 
nesses; the payments to 

them; their expenses, if 

they have attended at the 

place of trial, in the same 

manner as on a trial. 



Attending at place of trial 





13 


4 








If at the assizes, charge 














for the time in the same 














manner as on a trial. 














Refresher fee to Serjt. Tal- 














fourd and clerk 











3 


5 


6 


Attending him 














6 


8 


Refresher fee to Mr. Whit- 














more and clerk 











2 


4 


6 


Attending him 














6 


8 


The plaintiff having with- 














drawn his record [or 














having countermanded, lis 














notice of trial too late] 


• 












affidavit of the fact to 














ground motion for costs 














of the day 





5 








6 





Instructions to counsel to 














move 





3 


4 





3 


4 


Paid fee to him 





10 


6 





10 


6 


Attending him and Court . 





3 


4 





6 


8 


Paid for the rule . 





5 








'5 





Attending for appointment 














to tax . 





3 


4 





3 


4 


Copy and service of rule and 














appointment 





4 








5 






BILLS OF COSTS. 


5»d 


Debt £20 


Debt above 


or under. 


£20. 


' £ 8. d. 


£ s. d. 


Affidavit of increase and oath 5 


8 


Paid filing and attending .010 


4 4 


Bill of costs and copies .040 


10 


Attending taxing . .034 


6 8 


Paid taxing . .020 


3 


Letters, &c. . .000 









6 


8 





6 








4 

















2 








2 








3 


4 





13 


4 



10. Defendant a Costs, on a Tried at the Assizes. 

Michaelmas Vacation. 

Instructions to defend . 
Appearance .... 
Notice thereof .... 
Letters, &c. .... 

Hilary Term. 

Close copy declaration, fo. 6 

Copy particulars of plaintiff's demand 

Search if rule to plead given 

Summons and order for time to plead 

(a) Full particulars of plaintiff's demand 
being necessary, and defendant having 
lost the bill containing them, delivered 
by the plaintiif to him before the action 
was brought, summons for full particu- 
lars, copy and service . . .050 

Attending same before judge, order made 
on payment of costs • 

Paid for order .... 

Attending for appointment to tax 

Copy and service of order and appoint- 
ment . . . .030 

(a) This and the eight following items will not be allowed 
between party and party in the case put above ; but if the de- 
fendant have never had full particulars he will not be ordered 
to pay the costs of them, and the expense will in that case be 
allowed between party and party. 

s 






6 8 





2 





3 4 
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Copy plaintiff's bill of costs 

Attenoiag taxing 

Paid costs allowed for particulars 

Close copy, iiill particidars sent, fo. 20 . 

Plaintiff haying laid the yenue in 
shire, affidayit to change it to 
shire ..... 

Instructions to counsel to moye . 

Fee to him .... 

Attending him and to draw up rule 

Paid for rule .... 

Copy and service 

Instructions for pleas . . 

Drawing same, fo. 10 . . 

Paid special pleader to peruse and settle 

Attending him .... 

Close copy .... 

Ingrossi^i .... 

Paid counsel to sign 

Attending him .... 

Summons for leaye to plead seyeral mat- 
ters, copy and service 

Drawing abstract of pleas and two copies 

Attending before judge on summons, when 
order made .... 

Paid for order .... 

Attending to draw up rule 

Paid for rule . . 

Copy and service 

Close copy ... 

Attending summons for particulars of set- 
off and copy order 

Particulars of set-off (if short) 

Attending to deliver them 

Copy rephcation for the country, fo. 6 . 

Copy rule to rejoin 

Delivering special similiter 

Close copy issue, fo. 24 

Copy notice of trial 



£ 


B, 


d. 





2 








3 


4 


1 


6 


8 





6 


8 





6 








3 


4 





10 


6 





6 


8 





5 








5 








6 


8 





10 








10 


6 





3 


4 





3 


4 





3 


4 





10 


6 





3 


4 





5 








4 








6 


8 





3 








3 


4 





5 








5 








1 








4 


4 





5 








3 


4 





2 








1 








3 








8 








1 






BILLS OF COSTS. 38? 

£ «. df. 

Instmctioiis to oounsel to advice on evi- 

dence . • . • 13 4 

Fee to him and elerk . . .13 6 

Attending him . • . .068 

Cop7 opinion and forwarding into the 

oountiy . . . .030 

Copy rule for a special jury . .010 

Attending nomination . , . . 13 4 

Paid Master for list of 48 . .050 

Copy sent . • • .050 

Instructi<»s to reduce . . .068 

Copy rule and appdntment to reduce .010 

Attending to reduce • . . .068 

Copy reduced list sent . .026 

Notice to produce copy and service . .-080 

The remainder of the defiNidant*8 hill is 
made out precisely in the same way as the 
plaintiff's bill ; the conclusion of this bill 
may, therefore, be taken from that of the 
bill. No. 8, of the plaintiff's costs from the 
item ** Notice to produce, &c." Observe, 
however, that in these two bills the special 
jury is supposed to be moved for by the 
plaintiff; therefore the payments to the 
spedal jury are not to be charged in de- 
fendaut's bill if it be not his jury. 

11. Defendant's CesU an Trial and Ejeetmeni. 

Faster Term. 

Instructions to defend . .068 

Copy ejectment, &c. for agent's use, fo. 8 2 8 
Searching if ejectment moved . .066 

Brief on motion to make landlord defend- 
ant (e) . . .034 



(a) If the tenant defend, and not the landlord, this and the 
four following items mint he omitted. 

s2 
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Fee to counsel • • . . 

Attending him and to draw up rule 
Paid for rule .... 
Copy and service 

Appearance .... 
Notice thereof 

Drawing and fair copy agreement for 
consent rule .... 
Attending to sign same 
Attending to deliver 
Instructions for plea 
General issue> not guilty 
Close copy .... 

Attendii^ to deliver plea and consent rule 
Term fee ... . 

Trinity Term, 

Copy notice of trial for the country 
Copy consent rule 
Copy issue, fo. 12 

Hie rest of the charges are not pecu- 
liar to an ejectment, but are the same as 
in other cases. 

12. Costs of MoHon /or Attachment /or Non-pay- 
ment o/ Costs demanded on the Consent RtUe, 

Copy and service of consent rule and 
allocatur on defendant \or lessor of the 
plaintiff,] and demandmg costs, which 
he did not pay 

Affidavit of service and demand 

Instructions to counsel to move for at- 
tachment 

Paid fee to him and derk 

Attending him 

Attending Court . , 

Paid for rule 



£ 


s. 


d. 





10 


6 





6 


8 





5 








5 








7 








4 








5 








3 


4 





3 


4 





6 


8 





3 


4 





1 








3 

















1 








3 








4 









5 


6 





6 








3 


4 


1 


3 


6 





3 


4 





6 


8 





5 
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Paid for attacbment 

Fee thereon - . . . 

Bill of costs and copy to leave with Sheriff 

Paid for warrant, «./. 

Attending for same and to instruct officer 

Paid caption fee, s.f.. 

Letters, &c, .... 



£ 


8. 


d. 





11 








6 


8 





3 

















6 


8 





















INDEX. 



ABATEMENT, time for pleading in, 76, 78.— Pleas in 77, 
&c. — Delivery of, 78. — Must be verified by affida- 
vit, id. — Obtaining farther time to plead in, 79. — 
Date of plea, 80. — Must be signed by counsel, 80. — 
Who may make affidavit, id. — Forms of pleas and affi- 
davits, 294, 296. 

Abbreviation of defendant's Christian name, where it may be 
used, 14. 

Accedas ad Curiam, writ of, 179, 186. 

Account stated, form of action on, 19, 20. — Affidavit to hold 
to bail on, 272, 273. 

Acknowledgment, of receipt of declaration in ejectment, 136. 

Action. See Notice of Action — Limitation qf Action — Re- 
moval of Causes. 

Actions, forms of, 16. — ^Table shewing the forms of the most 
usual actions, 19, 23. 

Addition of deponent, must be stated in affidavit, 225. 

Adjournment day in London, 85. 

Administrators. See Executors, 

Admission of Evidence, motion for new trial for improper, 1 14. 

Admission of Documents, calling for, 94. — Rule on the sub- 
ject, id. — Judge cannot compel, 96. — Service of no- 
tice, 97.—- Where inspection to take place, id. — On 
trial before sheriff, 109. — Form of notice, 298. 

Adverse claims. See Interpleader Act. 

Affidavit— Intitlmg, 225, 227.— Commencement of, 225, 226. 
Jurats, 226. — Signature of deponent, id, — Interlinea- 
tions and erasures, 227. — Not allowed in jurat, fJ.<— 
When stamp required, 228. 
7b hold to bailf sum to be sworn to, 41. — Other requi- 
sites, 43, 44. 



392 INDEX. 

Affidavit — (eoniinued) . 

To move for new trial, when necessary, 114, 116. 

Of tncretue, what to state, 117. — ^When to be sent to 
agent, 55, 117. 
Affidavits, forms of. 

To hold to Bailf made by plaintiff, 265. — Where more 
than one plaintiff, 266. — By plaintiff's wife, ic?.— By 
plaintiff's clerk, servant, or shopman, 267. — Affinna* 
tion by Qaaker, id. — Affidavit by assignee of a bank- 
rapt, id, — By one of several assignees, 268. — By as- 
signee of an insolvent debtor, id, — By an ezecator, 
269.— By an administrator, id, — By a surviving part' 
ner, 270. — Against a surviving partner, 270. — In action 
by husband and wife, t<f. — Against husband and wife,271. 
For property sold; For goods sold and delivered, 271. 
Goods bargained and sold, id, — Horses, &c. sold and 
delivered, 272. — Balance on exchange of horses, id, — 
Fixtures, &c. id, — Freehold property sold, idf.— Copy- 
hold property surrendered, id. — Leasehold premises 
assigned, id, — For Monies : Money lent, id, — Money 
paid, id, — Money received, id, — Money due on account 
stated, t<f.— Interest, 273. — For Work and Labour , ^fc. 
4'c. .* Work and Materials, id, — An attorney's bill for 
business in Court, id, — For conveyancing, trf.— Sur- 
geon's bill, id. — Factor or agent, 274. — Clerk's salary, 
id, — Servant's wages, id, — For schooling, id, — ^Another 
form, id, — For horse keep, id, — For agistment, id,— 
For property hired, 275. — For carriage of goods, id,— 
For freight, id, — For warehouse room, id, — For board 
and lodging, id, — For Rent, 8fc,: Use and occupation, 
id, — The like of apartments, id, — For rent on a lease, 
* irf.— For double rent, 276. — On Deeds: On bond by 
the obligee, id, — On bond by the assignee, id. — On cove- 
nant to pay money, id. — For mortgage money and 
interest, id, — On Promissory Notes: Payee v. maker, 
277.— Another form, id, — Same, note payable on de- 
mand, id, — First or second indorsee v, maker, id. — 
First or second indorsee v, payee, 278. — Indorsee v. in- 
dorser, id,— On Bilh of Exchange: Drawer v, acceptor, 
id, — Payee v, acceptor, id, — First or second indorsee 
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Affidavits, forms of — 7b hold Bail — (continued). 

V* acceptor, 279. — Payee v drawer, id. — First or second 
indorse v. drawer, id. — Indorsee v. indorser, id, — On 
Bankers* Checks; Payee v. maker, 280. — Bearer v. 
maker, id. — Embracing several causes of action, id. 

Relatinff to Bail. — Of justification, 289. — ^The like in a 
form more seldom used, 290. — Of due taking, id. — 
By bail, to stay proceedings, 291. — Of render, and 
service of notice, 292, 293. 

Of Service. — Of writ of summons, 259.— Of summonses, 
orders, rules, and notices, 347, 348. — Of scire facias 
and notice, 333. — Of declarations in ejectment, see 
below. — Of award, &c., see below. 

Of 8ignature,^0( petition and consent by infant and 
next friend, 262. — Of the like by infiint and guard- 
ian, 287.-~Of cognovit in Q. B., 283.— Of cogno- 
Tic in C. P. or Exch., 284. — Of gaoler's certificate 
to obtain supersedeas, 330. 

Verifying Plea in ^^a^cmen/.— Nonjoinder, 295. — Co- 
verture, 297. 

Of Increase, — After inquiry, 285. — ^After trial, 301. — 
For costs of the day, 329. 

In Ejectment. — Of service of declaration and notice, 306, 
307. — To move for judgment on stat. 4 Geo. II. c. 28, 
p. 311.— On 1 Geo. IV. c. 87, p. 314, 315.— On 1 
Wm. IV. c. 70, p. 321. — On vacant possession, 324. 
— Of due taking of recognizances in ejectment, 319. — 
Of justiBcation of the sureties, 320. — Of execution 
of letter of attorney to enter, 323. — Of service of 
consent rule and allocatur, and demand of costs, 326, 
327. 

In Arbitrations, — To obtain order for witnesses' attend- 
ance, 341 , 342. — Of signing agreement of reference, 
343. — Of signing enlargement of time, id. — Of exe- 
cution of award, 344. — Of service of rule, and award 
and demand, id. — Of execution of letter of attorney 
to demand, 345. — Of service and demand under 
letter of attorney, 346. — Of service of rule'mn for 
attachment, 347. 

S3 
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AflUavitiy fbrmt of---feofiii»Me^. 

Mueelhneotu, — Of attempto to serfe writ of gmnnioiis to 
obtain distringas, 259.~To change Yenoe, 297. — ^To 
move for kabeaa eorpu$ ud ieUi^iemtdtiMy 300. — For 
certiorari to ha¥« execution of judgment of inferior 
Coort, 328.-— For coetB of tiie day, 329.— Of prisoner 
to be discharged iinder 48 Geo. III. e. 123, p. 331. 
— Of service of the notice, &c., 332.-~Of esecntion 
of warrant of attoraey, 336. — For judgment on old 
warrant of atUNmey, id, — Of execution of articles of 
clerkship, 349.— Of merits, 34&. 
Affirmation of Quaker, 267. 
Agent. See ^uiruetimu to Apent. 
Agistment, forms of actions for, 19, 20. 
Agreement, terms of, in cognovit, 50. — Of reference. See 

ArbitraHon, 
Agreement of Reference, form of, 340. 
Allocatur, what, 165. 
Allocatur, £xigent, writ of, 204. 
Allowance for Witnesses' Expenses, 99. 
Altering writ, 26, 27. 
Amends, Tender of, when to be made, 8^ 
Annuity, form of action for arrears of, 20. 
Appearance, time for, 29. — Instructions to agent for, 66. — 
according to the statute, when plaintiff may enter, 34. 
—Where defendant an infemt, id. 
Apothecaries' Bill, forms of action for, 19, 20. 
Appointments, to serve writ of summons, 31. 
Appraisement of goods distrained, 173. 
Arbitration, reference by judge's order, 218.— Form of order, 
338, 339. — By agreement in vrriting, 218.— Form of, 
340.— By order of nisi prius, 218.— By parol, 219.— 
When submission revocable, tJ. — ^Whsn not j l<f.— Com- 
pelling attendance of vritnesses, Ml.^-Form of affidavit 
to obtain order for the purpose, 341, 342.— Examining 
the parties, 220. — Conducting the reference, id. — Hie 
award, iif.-~How to proceed on it, 221* 222. — Motion 
to set it aside, 223, 224.— Forms of affidavit of signing 
agreement of reference, 343» — Of enlargement, td.— Of 
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Arbitration — (continued,) 

ezecation of award, 344.— Of servioe and demand, id, — 
Letter of attorney to make demand, 345. — Affidavit of 
ezecation thereof, 346. — Affidavit of servioe and de- 
mand under power, id, — ^Affidavit of service of rale 
nisi for attachment, 347. 

Army, Officers of, notice of action to, 4.— limitation of action 
against, id. 

Arrest. — Persons privileged from, 42. — Judges' order fbr, 41. 
—-For what amount, 43.>- Consequences of arresting 
for too much, 43. — Application imder 43 Greo. III. 
c. 46, id, — Proceedings after arrest, 46. — Defendant's 
course on being arrested, 67, &c. 

Arrest of Judgment. — See Motion. 

Articled Clerks. — Affidavit of execution of articles, 238. — 
Form of, 349.— Registering, 238, 239. — Service with 
agent, barrister, or pleader, 239. — Notice for examina- 
tion and admission, and new rules of Court, 239, 240, 
&c. — Questions to be answered by the derk and mas- 
ter, 246, 247. — Expense of admission, 248.— Of com- 
missions, &c., 249. 

Assault, form an action for, 22. 

Assignee of Bankrapt. See Banhrupt,-^Ot insolvent. See 
Jmotvent, 

Assignment of Bail-Bond, 46. — Of replevin-bond, 170. 

Assignment of Breaches, when necessary, 54. 

Assizes. — Caution against being thrown over, 38. — Calculation 
when cause in time for, 60. — ^Attorney's duties at, 102, 
103. 

Aaaunpsit. See Promina. 

Attachment. See Sheriff, — ^For non-payment of costs in 
ejectment, 165, 168. — Proceedings to obtain it, t<f.— 
Form of affidavit of service of rule nisi for, 348. 

Attestation of cognovit, 51. — Of warrant of attorney, 211. 

Attorney, privileged from arrest on mesne process, 42. — How 
action by, commenced, 229. — How action against, 
commenced, id. — ^Applications against attorney, 236, 
237. 

Attorney's Bill, delivery of, 229.— Taxing it, 230.— Reco- 
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Attorney's Bill~(>ofi/miiei^. 

▼ering it, 235. — ^InstmctionB to agent for taxation, 

258. 
Attorney and Client, taxation between, 251, 252. 
Avowant. — ^The defendant in replevin, 169. See Replevin. 
Avowry. See Replevin, 
Award. See ArbUraiion. — Form of action on award, 19, 20. 

B. 

Bail to the Sheriff, 67. — ^Deposit in lieu of. See DeptmL— 
Proceedings by, when sued, or when sheriff attached, 
72, 73.— Forms of affidavits thereon, 291, 292.— Ren- 
der of defendant by bail, 72, 73, 74, 75. — ^Forms of 
notice and affidavits, 292, &c. 

Bail-bond, by whom given, 67. — ^When forfeited, 46. — ^As- 
signment of, id, — Action on, id. — ^When advisable or 
not, id. — ^When to proceed, 71. — How to proceed, 46. 

Bail to the action, 68.— Who maybe, 69. — ^Their property, id. 
How to be put in, 69, 70. — Form of bail-piece, 287, 
288.— Of affidavit of justification. 289, 290.— Of affi- 
davit of due taking, id. — Deposit in lieu of. See 
Deposit. — Inquiry into responsibility of, 47. — How to 
object to them, id. — Affidavit for the purpose, id. — 
When not advisable, 47, 48. — Render of defendant in 
discharge, 72 — 75. — May seize defendant, 74. — ^When 
and how, id. — Ca. sa. to fix them, 124. — How to pro- 
ceed, id. — Scire faeias against, 207, 208. And see 
Cognovit. 

Bail in ejectment, 146, 147. — ^Time for proceeding against 
them, id. 

Bankrupt, when privileged from arrest, 42. — ^May be taken by 
his bail« 74. 

Bankrupt, Assignees of, when to be described in that character 
in writ, 14. — Intitling affidavit in action by or against, 
225. 

Bankrupt, Commissioners of. — Notice of action to, 5. — Linut- 
ation of action against, id. 

Barrister, when privileged from arrest, 42. 
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Beneficed Clerk. See Clergyman. 

Bill of Costs. See Costs— Attorney, 

Bill of Exceptions. See Exceptions. 

Bill of Exchange and Promissory Note, sning defendant on, 

by contraction of Christian Tomef 14. Form of action 

on, 19, 20. — When action of debt will lie on, 17. — 

Computing principle and interest on, 53. — Forms of 

affidavits of debt on, 277—279. 
Board and Lodging, form of Action for, 19, 20. 
Body Rule. See Ruling Sheriff. 
Bond, form of action on, 20. — Affidavits to hold to bail on, 

276. 
Border of county — Service of writ within 200 yards of, 29. 
Breach of Contract, action for, 17. — Form of action for, 20. 
Breach of Promise of Marriage, form of action for, 20. 
Breaches, assignment of, 54. 
Bread, sale of — Notice and limitation of actions under act as 

to, 6. 
Brief, directions for preparation of, 88 — 90. — When allowed 

on trial before sheriff, 109, 110. — Commencement of, 

in ejectment, 139. 
Bringing back Venue. See Venue. 
Bringing Money into Coart. See Payment. 
Building Act, notice and limitation of action under, 4. 

C. 

Calculation if Cause be in time for the Assizes, 60. 
Capias, Writ of, 41, 45. — Instructions to agent for, 45. 
Capias ad Satisfaciendum. — JFbr Plaintiff: When plaintiff 
entitled to expense of, 123. — How to indorse, 123, 124. 
—To fix baU, 124, 125. 
Fbr Defendant. — How to indorse, 130. — ^Defendant not 

entitled to expense of, id. 
In Replevinf 176. — How to indorse, 178. 
Jifler Supersedeas. — In what cases ca. sa. may be issued, 
199. 
Capias in Withernam, what, 177.-^Proceedings by, 178. 
Capias Utlagatum, special writ of, 204. — Proceedings on, id, 
— Common writ of, 205. — Proceedings on, id. 
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Canuge of Goods, fonns of aetioii tor, l9, 20. — ^Affidavit^to 
hold to bail, 275. 

Case, Action on the, where it lies, 18.— List of actions on the 
case, 21, 22. 

CSase. See Special Ca»€. 

Casnal Ejector, what, 160. See JEffeeimeni. 

Cause, entry of, at assises, 103. 

Certificate, of proof of documents, 96. — ^For speedy execution, 
116. 

Certiorari. — To remove Cause, 180. — ^Instmctions to agent for, 
182. — PlaintiiF's proceedings where writ issued by de* 
fendant, 182, 183.— Where writ issned by plaintiff, 183. 
— Appearance on, 185. 
7b remove Judffment in order to have execution, 187t &c. 
— ^Form of affidavit to obtain it, 328. 

Changing Venue. See Venue. 

Charging Prisoner in Execution, when it must be done, 197) 
198.— How to do it, 198.— For what amount, id. 

Christian name. See ContraeUom-^hdtiale. 

Claims, Adverse. See Interpleader, 

Clergyman, notice of action against, for non-residttnoe, 4. 
— When to be given, 5.— Fieri fodas against, 122. 
— Return to, id, — ^Form of return, 302, 303. — 
Fieri facias de bonis ecclesiasticis, 122. — Sequestra- 
tion, id. — Publication of, id, — ^Proceedings under, 122, 
123. 

Clerk. See Articled Clerk. 

Cognovit, what it is, 49. — ^Forms of, 280 — ^283. — ^Attestation, 

50, 51, 211, 212.— When a discharge of the bail, 51.— 

How to prevent its being so, id. — ^Filing cognovit or 

copy, 52. — Affidavit of Execution, id. — Form of such 

affidarit, 283. — ^Taxation of costs on, 52. 

In Ejectment, 139. — When to be accepted, id. — Form of 
308. 

Commissioners of Bankrupt See Bankrupt, 

Common Bail on Habeas Corpus, how to put in, 185. 

Forms of bail-piece and notice, 327. 
Commutation of Tithes. Notice and limitation of actiooi^ 

under act, as to, 6. 
Compute, role to, 53, 
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ConfeMion of Lease, Entry, and Ouster, 163. And see Con^ 

sent Ruie, 
Consent, of next friend, for infant to sue, form of, 262. 

Of gnardian, for infant to defend, 286. 
Consent Rak in Ejectment, origin and explanation of, 

161. 
Consolidating ejectments, 159. 
Constables and Headboronghs. — See Demand qf Perusal, &c. 

— Limitation of actions against, 10. 
CoBsnltaticm, 103. 
Contract, form of action on, 17. — ^When under seal, action on 

promises will not lie, id. 
Contraction of Christian name, suing defendant by, 14. 
Ct^arceners, demise by, in ejectment, 134. 
Copyhold now extendable under elegit, 127. 
Copyright, form of action for infringement of, 21. 
Coipoiation, Writ of Summons against, 15. — Service of it,27t 

28. 
Correspondent, sending writ to, 25. — His charges, 26. 
Costs. — General Observations on, 250 — 258. 

Indorsement qf, on Writ of Summons, 23. — On Dis- 
tringas, 31. — ^Taxing them, 23 — 26. — How to pro* 
ceed, 62. 
Plamt\ff*s Liability to, on discontmuing, 57. — After 
summons to stay proceedings not consented to, and 
money taken out of Court, 65, 66. — ^Where plaintiff 
an infant, 35. — Of opposition to bail, 69. — ^After 
plea of non-joinder in abatement, 78. — Of execution, 
118, &c. 
Drfendanfs Liability to, after debt paid, 33. — ^Where 
several actions on bail-bond, 46, 47. — ^After plea of 
non-joinder in abatement, 78. — On fi. fsu 119. — Ca* 
sa, 123.~£legit, 130. 
Of Execution, not included in judgment, 118. — ^Amount 

of, 119, &c. 
On Rule for New Trial, in what cases, 115, 116. — 

Taxation of, 116. — Effect of non-payment of, id, 
Qf Proqf of Documents, when a party entitled to, 96. 
— Taxation of, on Writ of Inquiry, 54. — ^Affidavit 
of increase, 55. — Form of, 285. 
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Co9U— '{continued) . 

4fter Verdict t 117. — AflBdavit of increase, td.-— Form 

of, 301. — Papers required by agent, 117. 
In Ejectment. — Of judgment against casual ejector, how 
recovered, 138, 139. — Form of action to recover them, 
22. — How plaintiflf to recover costs on nonsuit, for 
not confessing lease, entry, and ooster, 165. — On 
verdict, 166. — How defendant to recover costs, 167. 
—Where landlord defends in tenant's name, id. 
Cf the Bay, when defendant entitled to, 194.— What 
incladed in, id, — How to apply for, 195. — Form of 
affidavit, 329. — When judgment as in case of a non- 
suit moved for, 195. — How to proceed to tax and re- 
cover them, 195, 196. — Form of affidavit of increase 
for, 329. 
Bille ftf Coeta, 350-353. 
Counsel, when allowed for on Writ of Inquiry, 53, 54. — On 

Writ of Trial, 109, 110. 
Counsel's Clerks, Scale of Fees to, 255, 256. 
Countermand Notice of Trial, how many days, 194. 
Country, conclusion of pleas to, 56. 
Covenant, action of, 17, 21. — Action of debt on, 20. 
Covenant, when debt will lie on, 17, 18. 
Coverture, plea of, in abatement, 78, 79. — Form of, 296. — Of 
affidavit, 297. — In what case to be pleaded in abate- 
ment, 79. 
Criminal Conversation, forms of actions for, 21, 22. 
Criminal Information, how affidavits must be intitled, 227. 
Cruelty to Animals, notice and limitation of actions under act 

as to, 6. 
Customs and Excise Officers, notice of action against, 3. — 
Limitation of action, 4. 

D. 

Damage Feasant, in replevin, how to recover damages and 
costs, 178. 

Special, when to be stated in declaration, 36, 37. 
Damages, in detinue, 18. — In ejectment, 150. — In replevin, 

169, 
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Damages, excessive. See Motion. 

Date of plea in abatement, 80. 

Debt, action of, 16, 17. — Difference between this action and 
action on promises, 16. — Writ of inquiry not necessary, 
id, — ^Wben debt will lie on bill or note, 16, 17. — ^Wheo 
on a covenant, 17, 18. — List of actions of debt, 20. 

Debt, where more indorsed on writ than dae, how to proceed, 
64—65. 

Debt and Costs to be indorsed on Writ of Summons, 23, 24* 
— On Distringas, 31. — ^Within what time debt and 
costs indorsed to be paid, 62. — ^To whom to be paid, 
67. 

Deceit, form of action for, 21. 

Declaration. See Notice of Declaration. — ^To correspond with 
writ, 16. — When to declare, 34. — Declaration byin- 
fEuit, 35. — Instructions for declaration, 36. — ^Taking 
declaration out of office, 66. — In ejectment, 133. — 
Form of, 303, &c. — In replevin, 174. — After removal 
from inferior Court, 187. — Within what time plaintiff 
must declare, 191. — Obtaining further time, tcf. — ^Non- 
pros, 191,192. 

Deed, profert of, 81. 

DeftBonation. See Slander. 

Demand of Perusal and Copy Warrant. — In what case neces* 
sary, 2. — How to be made, 8. — How to proceed if not 
complied with, 9. — If complied with, t(f. — Object of the 
demand, 10. — ^When constable, &c. entitled to have de- 
mand made, id. — In case of Warrant of Commissioners 
of Bankrupt, before choice of assignees, petitioning 
creditor to be defendant, 10. 

Demand, on overseers, 11. — Demand in cases not prescribed 
by Stat., 11. — In trover, id. — In detinue, id. 

Demand, particulars of. See Particulari, 

Demand of Declaration, 191. 

Demise. See Ejectment. 

Demurrer, effect of, 57. — In what case, id. — Defendant not to 
demur specially, after order for time to plead, 77. 

Demurrer to Evidence. — What, 106. — Why seldom adopted, 
t(f.~£rror will lie after, 107. 
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DqxMit, in liea of bttl to sheriff, 46, 67, 68.— How to get it 
back, 68.— When plaintiff entitled to obtain it, 71. In 
lien of bail to the action, id, — On role for vieWy 92. 

Detinue, demand before bringing action, 11. — ^Action of, in 
what caies bronght, 18. — ^To recover a chattel capable of 
being identified, tii.— Title deeds, 23. — llungs pledged, 
id, — Instmctions for declaration in, 36. — Jury to set 
▼alne on each separate article, id. 

Dilapidations, form of action for, 20. 

Dilatory Plea. See Abatement: 

Discharge of prisoner. See Prittmer, 

Discontinae, role to, 57. — ^When costs to be paid, id. 

Distress. See JUpievin. 

Districts, snrronnded by another coonty. Serrice of Writ in, 

Distringas, proceedings to obtain, 31.— To be lodged with 
sheriff, id. — Indorsements on, id. — ^With wlnt riew 
obtained, 32.— Form of affidavit to obtain, 259.— 
Proceedings after execution of .32. 

Distringas, Special, when to be lodged with sheriff, 90.— Com- 
mon, when and how to be retomed, 103. 

Disturbance of Rights of Common, Ways, &c., form of aetioii 
for, 21, 22. 

Documents, admission of. See Admission. 

Double Costs, what, 172. 

Double Rent, form of action for, 19, 20. 

Double value, form of action for, 20. 

E. 

Ejectment, who to be lessor of plaintiff in, 133. — Where se- 
veral demises to be stated, 134. — Day of the demise, 
134. — Declaration, id. — Intitling and notice, 134, 135. 
— ^Form of, one demise, 303. — Several demises, 305.-* 
Service of the declaration, and on whom, 135. — When, 
id. — Manner of service, id. — Personal service, 136.-* 
Service on wife, id. — On other person, id, — Acknow- 
ledgment, id.^'Af&dmt of service, 137. — Forms of 
Affidavits, 306, 307.— Moving for judgment, 137.— 
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^jeetment— eoii/f*nfit«£f. 

Wliere ejectment not moyed in the term next after the 
serrioe, 138. — What time defendant has te appear, 137. 
— Judgment against casoal ejector, id, — ^Writ of posses- 
sion, 138. — Proceedings where defendant appears, u7. 
— Commenoementof brief,139. — Cognovitin ejectment, 
139.— When to be taken, m2.— Form of, 308.— War- 
rant of attorney in qectment, 140. — ^Where conve- 
nient, id, — Form of, 309. 

Between Landlord and Tenant, — Former mode of proceed- 
ing, 141.-~0n Stat. 4 Geo. 2, e. 28: What cases 
within the statQte> 141, 142. — Mode of proceeding, 142, 
143. — Search for distress, id. — ^Form of declaration, 
143. — ^When demise to be Udd, ii7.<-^How declaration 
and notice to be served, id. — Affidavit to move for judg- 
ment, i<f.— Forms of it, 311, 312. — Subsequent pro- 
ceedings, 143.— 0» Stat. 1 Geo. 4, c. 87 : Object of the 
statute, 143, 144«<— -To compel tenant to give security, 
144. — ^To give landlord speedy judgment and execution, 
tdf. — Double costs if plaintiff fedl, id. — In what cases 
statute applicable, id, — In what cases not so, id. — De- 
i^aand of possession, 145.— Form of it, 313. — Declara- 
tion, 145.^Notice to appear, iW.— Form of it, 314. 
— Affidavit to move for judgment, 145.— -Forms jof it, 
314, &c. — ^What docoments to be sent to agent, 146. 
Rule nisi for tenant to find baO, &o., 146. — Service 
of it, id, — The like of rule absolute, id. — ^Judgment 
where bail not found, f J.— Proceedings where bail 
found, 146, 147. — Judgment and execution, 147. — 
When sureties may be sued, id. — How recognisance to 
be entered into, id. — ^Forms of recognisanoe and affida- 
vits, 318, 319.— On Stat. 1 W. 4, c. 70 : peculiar privi- 
lege of landlord under this statute, 147. — ^The statute, 
148, 149.— What cases within it, 149.— When declara- 
tion must be served, 150. — ^When demise must be laid, 
id. — How declaration to be prepared, 150. — ^Form of, 
320. — Affidavits to move for judgment, 150.— Form of, 
321. — Wlien motion for judgment must be made, 150. 
— Subsequent proceedings, id. — ^Recovery of mesne 
profits in the ejectment, 151. 
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Ejectment— (eon/miied). 

On a Vacant Poaeition. — What is a yacant possession, 
152.<r-Flaintiif and defendant real persons, id, — Pro- 
ceedings, 153. — Affidavit, id. — Proceedings where 
lessor cannot attend, 154. —An attorney not to be 
made plaintiff, id. — "So defence can be made, id. — 
Where magistrates may interfere, id. — Forms <^ 
proceedings on vacant possession, 322, &c. 
On BUffit.—'Whj it often fails, 126, 127. 

Drfendant* 9 Proceedings. — In what cases to defend as 
tenant or as landlord, 155 — 157. — ^When for the 
whole or part, 157. — Obtaining particulars, id. — 
Consequences of defending wrongly for the whole, 
158. — Instructions to agent to appear, &c., 157, 
158. — Entering into consent rule, 158. — Snbsequent 
proceedings, id. — Consolidating several ejectments, 
159. 

Bxeeution tn.— Writ of Possession against casual ejector, 
160. — How to be executed, id. — How costs of judg- 
ment against casual ejector to be recovered, 161. — 
Explanation of the origin and effect of the consent 
rule, 161 — 165.— Nonsuit for not confessing lease, 
entry, and ouster, 165. 

Writ of Poweeeion, — On judgment against casual ejector 
160. — After nonsuit for not confessing lease, entry, 
and ouster, 165. — ^After verdiot for plaintiff, 166. — 
Directions as to execution of, 160. 

Recovery of Plaintijf's Coste. — On judgment against ca- 
sual ejector, 160. — On nonsuit for not confessmg 
lease, entry, and ouster, 165, 166. — On verdict for 
plaintiff, 166. — Form of affidavit of service of con- 
sent rule and demand, 326. 

Recovery of Dtfendanfs Coete. — Under consent rule, 
167. — How to proceed, id. — Form of affidavit of 
service of consent rule and demand, 326, 327. — How 
costs to be recovered against landlord who has de- 
fended in his tenant's name, 167, 168. 
Elegit, what taken under, 125, &c.— Where goods, how dealt 
. with, 125. — Mostly issued to obtain satisfaction out 
of defendant's lands, id. — ^How to proceed, 129. 
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Elegit — (continued), 

—Effect of, 126, 127.— Ejectment on, 127.— When 
elegit creditor may recover in, 127. — ^What extendible 
under, 127, &c. — Instructions to agent for, 129. — 
— ^Poundage and expenses, 129. — ^Elegit issued by de- 
fendant, 130. — In replevin, 178. — Indorsing, id. 

Enlargement of time for arbitrator to make award, form of 
affidavit of, 343. 

Enquiry, Writ of. See Inquiry. 

Entry of Cause at Assizes, 103. 

Erasure, not allowed in jurat of affidavit, 227. 

Error, Writ of, lies on special verdict, 106. — But not on spe- 
cial case, 107. — lies on bill of exceptions, 106. — And 
on demurrer to evidence, 107. — ^From inferior Court, 
187, 188. 

Escape, form of action for, 22. — Sheriff liable to, if he dis- 
charge person taken on a ca. sa., 124. 

Evidence, taking opinion on, 87, 88. — How to be taken, 88. 
—Allowed for in costs, 89. — Arrangement of, in brief, 
89, 90. 

Evidence, rejection or admission of. See Motion. 

Examination of Applicants for Admission, rule on the subject, 
240, &c. 

Exceptions, Bill of, in what case, 106 — Settling and arguing 
it, id, — Proceedings after, id. 

Excessive Damages. See Motion, 

Excise Officers. See Customs, 

Execution. See Fieri Fadae — Capias ad Satirfaciendum — 
Elegit — Clergymen. — Sheriff staying, 112. — Judge 
staying, id, — Certificate for speedy, 116. — Costs of, 
not included in judgment, 118. — On judgment of infe- 
rior Court, 187, 188.— Form of affidavit to obtain,"328. 

Execution of Articles of Clerkship. — Form of affidavit of, 349. 

Executors and Administrators. — ^As to describing plaintiff or 
defendant in that character in the writ, 14. — Scire 
facias by, 207. 

Exigent, Writ of, 203. 

Exoneretur on Bail-piece. — When necessary, 73, 74. — How 
to get it entered, 74. 

Expenses of Witnesses, 98. 



406 •INDEX. 

Ezplanatian of Service of Ejectment, 135, 136. 



P. 

Fake Impriflonment, fonn of action for, 22. 

Falae Jadgment, Writ of, 187. 

Feme Covert. See Hwiand and Wife. 

Fieri Facias. — What plaintiff entitled to levy on, 119.— 
Amount of charge for, id. — How to indorse, id, 120.>- 
Fi. fit. for defendant, 129. — How to indorse, id.—he^ 
on, id, — Fi. fa. in replevin, 176 — Indorsing, 178. 

Fieri facias de bonis ecclesiasticis. See Clergyman, 

Filing Cognovit and Affidavit, 51 , 52. — Declaration, in what 
case, 76. — Warrant of attorney, 212. 

Fines on Admission to Copyhold, forms of action for, 19, 20. 

Freight, form of action for, id. 

G. 

Gaoler's Certifieato of Causes, form of, 330 — Of affidavit 

verifying, id. 
Goods bargained and sold, form of action for, 19, 20. 
Goods sold and delivered, form of action for, id. 
Goodwill of a business, form of action for, id. 
Guaranty, form of action on, 20. 
Guardian, appearance by, 67. — Who may be, id. 

H. 

Habeas Corpus ad testificandum, how obtained, 103. — Form 
of affidavit for, 300. 
To remove Cause 1 179. — ^When returnable, 182. — Instme- 
• tions to agent for, id. — Proceedings on, id. — Common 
bail on, 184— Form, 327. 
Highway Act, notice of action under, 5. — Limitation of ac- 
tion, id. 
Hire of Goods, Horses, &c., form of action for, 19, 20. 
Horsemeat and Stabling, forms of action for, id. 
Hundred. — County to be named in writ, 15. 

Service of Writ of Summons against, 30. 
Husband and Wife, scire facias by, 207.— Against, til.- 
Coverture. 
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Implied Contracti form of action on, 17. 

Increase, affidavit of, 55, 117. — Form of, on writ of inquiry, 
285. — On postea, 301. — For costs of the day, 329. 

Indorsements, of debt and costs on writ of summons, 23. — In 
what cases necessary, 24. — In what not, id,— Of daim 
for interest, form of, id. — Bills of costs to indorse, 25, 
26. — Of day of serrice of writ of summons, 30. — Of 
debt and costs on distiingas, 31. — Of levy on execu- 
tions, 119, et aeq, — On execution in replevin, 178. 

Infants, declaration by, 35. — Must prosecute by next friend. 
id. — Order to that effect to be obtained and served, 
with declaration, or notice thereof, 35. — How to ob- 
tain order, id. — Petition, consent, and affidavit for it, 
id, — Forms of them, 261. — Infant defendant must ap- 
pear by guardian, 67. — How, id, — ^Forms of petition, 
consent, and affidavit, 286, 287. — Appearance sec. stat. 
for, 34, 35. 

Inferior Courts. See Removal of Cautea. 

Infringement of Patent, Copyright, &c. — ^Form of action for, 
21. 

Initials of Christian Name, suing defendant by, 14. 

Inquiry, Writ of. — ^When necessary, 16, 53. — Instructions to 
agent, 53. — ^Notice of, id. — Form of such notice, 284. 
— On whom to be served, 53. — Notice of attending by 
' counsel, 54. — Lodging with sheriff, 54. — Executing, 
id. — ^What necessary to enable agent to tax costs on, 
55. — Form of affidavit of increase^ 285. — Notice of in- 
quiry in London and Middlesex, 86. 

Inquisition on Elegit, 125, 126. 

Insolvent, Assignee of. — Scire facias by, 207. — ^Form of affida- 
vit to hold to bail by, 268. 

Inspection of documents, notice, for, 95. — Form of, 298. 

Instructions to Agent. 

For Writtj of Summons, 13. — Capias, 45. — Inquiry, 53. 
—Writ of Trial, 109.— Elegit, 129.— Re. fa. lo. 170. 
— Habeas Corpus, 182. — Certiorari, id, — Pone, 186. 
Writ of Error from inferior Court, 187 — ^Writ of 
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Infltmctioiis to Agent — (continued). 

false judgment, id. — Fi. fa. or ca. sa. on judgment 
removed from inferior Court by certiorari, 188. — 
Exigent, 203. 
For Appearance and Bail. — To appear to Writ of Sum- 
mons, 66. — After notice of declaration, id. — ^To put 
in special bail, 70. — To appear as landlord in eject- 
ment, 157.— For part of premises, 157, 158. 
For declaration, for debts, 36. — In trespass, id. — In de- 
tinue, id. — In Trover, id.~-¥oT mesne profits, id. — 
In replevin, 174. 
For other Pleadings. — Replication, 57. — Avowry, 171. 

Pleas in bar, 175. 
For Notices, of action, 8. — Of inquiry, 53. — Of trial be- 
fore sheriff, 109. 
For Summons, to tax costs on writ, 62. — To stay proceed- 
ings, 63. 
For Order, for bail to render defendant to county prison, 

74. — For defendant to render himself, 72, 73. 
For Rtde, for special jury, 90. — For a view, 91. 
To Reduce special jury, 90. 
For Motion, for new trial, nonsuit, &c., 114. 
For Tajpations. — On final judgment, 52 — On writ of in- 
quiry, 55. — Costs on writ, 62. — On postea, 116, 117. 
— Of an attorney's bill against his client, 227, 228. 
Interest, indorsement of claim for, on writ, 24. — Form of ac- 
tion for, 19, 20. — When allowed on judgment, 118. 
— On elegit, 126. 
Interlineation, in affidavit must be marked, 227. — In jurat not 

allowed, id. 
Interlocutory Judgment, 53. 

Interpleader Act, application under, 214. — How to be made, id. 
Disposing of goods seized, 216. — Execution credi- 
tor's proceedings, 214, 215. — Claimant's proceedings, 
216, 217. — Means of obtaining costs from unsuccess- 
ful party, 217. 
Irregularity — ^Writ differing from declaration in form of action, 
16. — Notice of declaration served, before declaration 
filed, 39. — More than one declaration on the same writ, 
40. 
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Issue, definition of, 56, 110. 

J. 

Jonrnies, caution to attornies on the subjeet of, 256, 257. 

Judgment, form of action on a, 2^. 

Judgment by default, 52. — When final, ttf.— When interlocu- 
tory, 53. — On Judge's Order, 64.— After verdict, 116. 
— What to be done, id, — In ejectment against carnal 
ejector, when obtained, 137. 

Judgment as in Case of a Nonsuit. — ^When defendant entitled 
to move, where notice of trial has not been given, 192 
— where notice has been given, id, — Showing cause 
against rule for, id, — Peremptory undertaking, 193. 
— Motion after peremptory undertaking, id, — Cannot 
be moved for after motion for costs of the day, 195. 

Judgment non obstante veredicto. See Motion, 

Judgment on Warrant of Attorney, 210, 213. 

Jurats of Affidavits, forms of, 226. — ^There must be no inter- 
lineation or erasure in, 227. 

Jury. See SpecialJury. 

Justices of the Peace, notice of action against, 8. — limitation 
of action, id, — ^When action to be brought agunst, for 
acts done in obedience to warrant, 9. — When not, 10. 
— Tendering amends, 1 — 8. 

Justices, removal of proceedings by. See Pone, 

justification of Bail, 70. See Bail, — ^When necessary, 72.-^ 
To obtain relief by bail, id. 



K. 

Keeping out of the way.-*-Where defendant does 8o« See 
Distringas^ Outlawry, 



L. 

Land-tax, notice and limitation of actions under acts as to, 5^ 
Landlord and Tenant, ejectment between. See Sjfeetmeni. 
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Landlord, defence of ejectment by, 155 — 157. 

Larceny, &c., acts as to. — ^Notice of action under, 5. — ^Limita- 
tion of action, id. 

Lease, of vacant premises to bring ejectment, 323. 

Letter of Attorney, form of, to enter on vacant premises, 322. 

Levy, indorsement of, on executions, 119, &c. 

Libel, form of action for, 21 . 

Lien, tender of amount of, before action, 23. 

Limitation of Actions. See Statute— Justice of Peaee^ Cut- 
tome and Excise — Army, Navy, Marines — Taxes- 
Building Act— Turnpike Act— Highway Act— Bank- 
rupt, Commissioners of— Larceny, SfC. — Malicious In- 
juries, ifc. — Bankrupt Act — Land-tax — Cruelty to 
Animals —Bread ^^Tithe Commutation-^Newspapers 
—Post Office. 

List of Actions, with the forms of them, 19 — 23. 

London, venue in, 83. — Notice of inquiry, 86. 



M. 

Magistrate. See Justice of Peace. — Proceedings before, on 

vacant possession, 154. 
Malicious Arrest and Prosecution, form of action for, 21. 
Malicious Injuries to property, notice of action nnder act as 

to, 5. — Limitation of action, id. 
Mandamus.— How affidavits must be entitled, 227. 
Marines, Officers of. — ^Notice of action to, 4. — Limitation of 

action, id. 
Mardage. See Breach of Promise. 
Material Evidence, on bringing back venue, 59. 
Memorandum. See Indorsement. 
Merits, form of affidavit of, 348. 
Mesne Profits, form of action for, 22. — Recovery of, in action 

of ejectment, 151. — Form of action, and what recovered 

in, 161. 
Middlesex, venue in, 83. — Notice of inquiry, 86. 
Mileage, what allowed for, 100. — To attorney In the cause, 

id,, n. 
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Mifldirection, motion for new trial for, 114. 

Mismanagement of farm, form of action for, 20. 

Misnomer, not now pleaded in abatement, 77. — What to be 
done, id. 

Misrepresentation, action for, 21. 

Money. See Payment of Money inio Court. 

Money lent, &c., forms of actions for, 19, 20. 

Motion for new trial, 114, 115. — In arrest of judgment, 114. 
—For judgment non obstante veredicto, id. — For new 
trial for misdirection, id. — Because verdict against evi- 
dence, id, — For rejection of evidence, id. — ^For admis- 
sion of improper evidence, t J.-r-For excessive damages, 
id. — For too small damages, id. — On point of law, 
114. — ^Motion to set aside nonsuit, id. — ^To increase or 
reduce damagts, id. — Motion for nonsuit, id. — In 
what time motion to be made, id. — Instructions to 
agent, id. — In what cases affidavits to be used, 114, 
115. — ^What they shoald state, id. — When new trial is 
on payment of costs, 115, 116. — ^Taxing and paying 
them, 116 — Proceedings after motion, id. 



N. 

Name. See Contraction* — Initiah. 

Navy, officers of. — Notice of action, 4. — Limitation of action, 

id. 
Negligence, form of action against attorney for, 20. 
Newspapers, notice and limitation of action under acts as to, 6. 
New Trial, before sheriff, 112, 113.— See Jfo/ton. 
Next Friend. See J}|/a«i/.-^Infant must prosecute by, 35. — 

How appointed, id. — ^Who may be, id, — Liable for 

costs, id, — Canmot be a vdtness, id. 
Nonjoinder, plea of, in abatement, 78. — What to allege, id. — 

Form of, 294, 295.— What affidavit verifying it must 

state, 78. — Form of affidavit, 295. — Consequence of 

plaintiff discontinuing and bringing new action, 78. 
Non obstante veredicto.— See Motion. 
Non pros in replevin, 171. — For not declaring, &c., 191, &c. 
Nonsuit, motion for, 114. — ^To set aside, id. — ^Proceedings 

where rule for nonsuit made absolute, 116. 

t2 
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Nonsuit for not confetsing leaBe, entry, andooster, 161-*-164. 

Note. See BUI qf Ssekmigt, 

Notes of sheriff on trial, form of affidavit yerifying them, 300. 

Notice of action, its object, &c., 1. — Only necessary when re- 
quired by statute, 2. — Against justice of peace, 3. — 
Officers of customs or excise, tiif. — Of army, navy, or 
marines, &c., 4. — ^Under Building Act, id. — ^To clergy- 
man and bishop, for non-residence, id, — Under Turn- 
pike Act, 5. — Under Highway Act, i<f.->-To commis- 
sioners of bankrupt, id, — ^Under acts as to larceny and 
malicious injuries to property, id,— To land-tax com- 
missioners, &c., 5. — Under act as to cruelty to ani- 
mals, 6.— As to sale of bread, id. — Commutation of 
Tithes Act, u2.-^Act8 as to newspapers, t J.— Acts as to 
Post Office, fd.— In other oases •ct of parliament to be 
looked to, 7.^Construcdon of statute requiring notice, 
ill.— What notice nust contain, 8. — How to get it 
prepared, id. 

Notice of declaration, when necessary, 38. — ^Form of, 263. — 
Service of, 39.—- Importance of informing, agent of ser- 
vice, id. — Must correspond with writ and declaration, 
40. 

Notice of Inquiry, form of, 284. And see Inquiry, 

Notice of Trial. See Trial. 

Notice of Render, forms of, 292, 293. And see Sender, 

Notice to admit, 95. — Form of, 298. 

Notice to produce, 92. — Form of, 297* 

Nuisance, form of action for, 21. 



O. 

Opinion on evidence, 87, 88. 

Opposing Bail, manner of, 47« 

Order of Reference, form of, 338. 

Order, judge's, to hold to bail, 41. — ^To sign judgment, 64.— 
To render defendant to county prison, 72, 73. — To be 
lodged with gaoler, id. 

Outlawry, distringas with a view to, 32. — ^In what cases re- 
sorted to, 203. — How to proceed to outlawry, W.— 
How to proceed after defendant outlawed, ^04, 205. 
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Outlawry — (eontinued,) 

— How defendant may appear, 205. — Oatlawry after 
final jadgment, id. — How oatlawry reversed, id. 

Oyer, what it is, 38, n.— Demand of, 81. 



P. 

Ptffticalars of Demand, to be sent to agent, with instructions 
for declaration, 36. — Particular not exceeding three 
folios, id, — Order for fall particulars, 38. — ^When on 
payment of costs, 377. — Staying proceedings, 38. — 
Service of particulars, 39. — Application for, before 
appearance, 64, 65. — In ejectment, 157.— Forms of, 
263, &c. 

Party and party, taxation between, 251, 252. 

Patent, form of action for infringement of, 21. 

Payment of debt and costs, 67. — To whom, id. 

Payments to witnesses, 99. 

Payment of Money into Court, 65. — In what cases not allow- 
ed, 81. 

Peremptory Undertaking, 192, 193. — Notice of trial must be 
given after, id, — See Judgment m in Que of a Non' 
suit. 

m 

Perusal and copy of warrant. See Demand. 

Petition to prosecute by next friend or guardian. See Truant. 

Petition to Lords of Treasury, for produce of outlaw's goods and 
lands, &c., 204. 

Plaint in Replevin, when to be entered, 170, 171. — Conse- 
quence of not entering, id. — Proceeding, when entered, 
170-174. 

Pleas, conclusion of, 56. — Special pleas, id. — Effect of, id.-^ 
How to consider defendant's pleas, 56, &7. — Instances, 
57, 58. 

Pleading in Abatement See Abatement. 

Pleading, time for, when judge will grant, 61, 77. — ^From what 
time it runs, 76. — ^Time for pleading in abatement, 76, 
78. — Farther time for pleading, 77r 78. — Consequences 
of obtaining, 77. 

Headings, none to be filed or delivered between 10th August 
and 24th October, 34. 
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Plets in bar in replevin, 175. 

Fblicy of intarancey forms of actions on, 20. 

Pone, Writ of, when proper fbr removal of eanae, 186. 

Possession, Writ of. See BjfeeimetU. 

Post Office Acts.— Notice and limitation of action, 6. 

Poond Breach, form of action for, 22. 

Poundage, sheriff's, when to be levied, 119, &c. — Rate of, on 
fi. fk., 130.-~On ca. sa., id, — On elegit, id, — In re- 
plevin, 178. 

Power of Attorney. See Letter qf Attorney, 

Prisoner, deposit by, in lien of bail, 68. — When saperaedable, 
for not proceeding to trial or final judgment, 197, 198. 
— ^For not being cbaiged in execution, 198.-— How to 
charge prisoner in execution, id. — When he may be 
taken on ca. sa. after supersedeas, 199.-^How to obtain 
supersedeas, 200. — Form of gaoler's certificate, 330.— 
Affidavit verifying it, id, — ^Proceedings where priaoner 
has lain in prison twelve months for debt or damages not 
exceeding 20/., 200, &o.— Forms of, 331.— Where wit- 
ness is a prisoner how to obtain his evidence, 103. — 
Affidavit for the purpose, id. — Habeas corpus ad teatifi* 
candum, id. 

Privilege from arrest, what persons have, 42. 

Procedendo, how to obtain it, 183. 

Proceedings against sheriff, or on bail-bond, 46, 47.^Staying 
same, 72. 

Process. See the name* of the varioue Write, 

Prochein amy. See Nest Friend, 

Proclamations, writ of, 203. — How prodamarions to be made, 
id. 

Production of document to be stamped, 93. 

Profert of deed or instrument, 81. 

Promises, actions on, 16, 17. — Difference between, and action 
of debt, 16. — Writ of inquiry necessary, t<f.^^Li8t of 
actions on promises, 19, 20. 

Promissory Note. See Bill of Bxehtmge, 

Proviso, trial by. See Trial bp Provieo* 

Publication of sequestration, 122. 

Putting off trial, 82. 
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Q. 



Quaker^ affirmation of, 267. 

Qaestions as to dae service, &c. of clerk, 247. 



R. 

Re-admission of attomeyB, new rule as to, 243. 

Real property, forms of action for price of, 19, 20. 

Reoogniiance of bail in ejectment, 146, 147 — Forms of the 
proceedings, 318, 319. 

Record, entry of, at assizes, 103. 

Reeordari fecias loqnelam, for removing replevin, 170 — In- 
structions to agent for, id. 

Reducing jury list^ in what manner, 90.— Instructions to agent, 
id. 

Reference. See Arhitration* 

Rejection of evidence, motion for new trial fbr^ 114. 

Relief, application by bail for, 72. 

Removal of Causes from inferior Courts by what writs, 179. 
— From Courts of Record, id.' — From Courts not of 
Record, id.— When not removable, 180, 181. — When 
recognizance required, 181. — ^Effect of certiorari and 
habeas, id. — ^When writ must be lodged, td.-^When 
writ must be returnable, 182. — Instructions to agent 
for habeas, id. — For certiorari, id. — Proceedings on, 
by plaintiff, 182, 183.— Effect of certiorari issued by 
plaintiff, 183. — Defendant's proceedings, where cause 
removed by him, 184, 185.*^Forms of common bail- 
piece, &c., 327. — Writs for removing causes fi'om 
inferior Courts, not of record, 185. — Re. fa. lo., pone, 
and accedas ad curiam, 186, 186. — Instructions to 
agent, 187. — Proceedings on these writs, id, — Writ of 
error, 187. — ^Writ of false judgment, td.— Instructions 
to agent, t<7.-~Removal of record by certiorari after 
judgment, to have execution, id.^ &e. — Form of affida- 
vit to obtain the certiorari, 328. 
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Render of defendttit by bul, wben fixed, 72. — Of defendant 
bj bimself, id. — ^To county prison, 73. — ^To "Qneen's 
Bench or Fleet Prison, 73. — How to proceed, 72 — 74. 
— Instructions to agent, id. — ^Notice of, 73, 75. — ^By 
whom to be signed, and on whom to be served, id. — 
Affidavit of Render, id. 

Rent, form of action for, 20. — For double rent, 19. See 
Rfpl^vin, 

Replevin, action of, peculiarity of, 169. 

Avowant's Proceedings. — ^Where plaintiff does not pro- 
ceed, 170. — ^Removal of the cause, id. — Instructions to 
agent for re. fa. lo., id. — How to proceed when it is 
sent, 1 71. — In what case to non pros, id. — Proceed- 
ings if plaintiff declare, id. — ^Avowry, id. — Difference in 
the practice between replevin and other cases, id. — 
Trial, tU— Costs, 172. 
Plaintiff* 8 Proceedinffs. — Entry into replevin bond, 173. 
— ^Liability on, id. — Return of distress, id. — Entering 
plaint, id. — Removal of cause, 174. — ^Instructions for 
declaration, id. — Subsequent proceedings, 175. 
Execution in. — For plaintiff, 176.— For defendant, on 
Stat. 17 C. II., c. 7, id. — Retomo habendo,177. — Pro- 
ceedings on, id. — Indorsement of fi. &., ca. sa., or 
elegit, in replevin, 178. 

Replevin bond, 173. — ^When it may be assigned and proceeded 
on, 174. — Proceeding where sureties insufficient, id. — 
Extent of sureties' liability, 177. — In what court action 
must be brought, id. 

Replication, instructions for, 57. 

Reply at trial, 109. 

Residence of defendant to be stated in writ, 13, 15. 

Retomo habendo, what, 177. 

Retraxit, when cognovit to contain, 49. 

Reversal of outlawry, 205. 

Reversion, form of action for injury to, 21. 

Reviving judgment by sci. fa., 206, 207. 

Rule for bail on habeas corpus or certiorari, 182. 

Rule to compute, 52, 53. 

Rule to discontinue, 57. 
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Ruliog sheriff to return writ, 46, 131.— To, bring in body, 

47. 
Role to declare in replevin, 171. 



S. 



Scales of Costs, 350. 

Sdre facias, against pledges in replevin, 177.-^Against sheriff, 
id. — In what cases necessary, 206, 207. — The writ of 
sd. fa. 208.— Proceedings on, 208, 209.--Co8t8 in, 
209. — ^Form of notice to defendant where he cannot be 
summoned, 332. — Affidavit of service to obtain leave to 
sign judgment, 333. 

Secondary evidence of document not produced in pursnance 
ofnotioe, 92, 93. 

Seduction, form of action for, 21. 

Sequestration. See Clergyman. 

Services, forms of affidavits of, 347| 348. 

Service of clerkship, 239. 

Service of Writ of Summons. See Sumnunu, Writ qf* 

Service of Writ of Capias. See CapUup Writ qf. 

Service of Ejectment. See ^^ectment. 

Several Defendants, where, in Writ*of Summons, 15. 

Several Tenants in Ejectment, 134. 

Sheriff, forms of action against, 22* — Obtaining attachment 
against, 46, 47. — Setting it aside by bail, 72.— Sheriff's 
duty on ca. sa., 124. — How to recover money levied 
from, 131. — Action for taking insufficient sureties, 
in replevin, 170, 176. — Proceedings against by sci. fa., 
177. 

Sheriff, trial before. See Trial brfore Sheriff. 

Sheriff's Notes, application for, 113. — Form of affidavit verify- 
ing, 300. 

Sheriff's Poundage. See Poundage. 

Short Notice of Trial, what is, 77. 

Signing Proceedings should be in name of agent, 40. — But 
name of attorney not irregular, id. 

Signing Bail- piece in Exchequer, 70. 
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Sittings in London and Middlesex, 84. — ^Length of Sittings, 
after term, 85. 

Slander, form of action for, 21. 

Slander, of title, id. 

Special Bail. See BaiL 

Spedal^Case, what it is, 104.— Under 3 & 4 W. IV. c. 42, s. 
25, id. — When agreed on at trial, id, — How settled and 
aligned, 104, 105. — Writ of error does not lie after, 
105. 

Special daniage, most be stated in declaration, 36, 37.— 
Instances, 37. 

Special jury, obtaining, 90. — How to proceed, id. — ^When dis- 
tringas to be lodged, id, — When special juror not bound 
to attend, id. 

Special Pleas, what are, 56. — Effect of, id. 

Special verdict, when found, 105. — Form of, id, — How settled 
and argued, id, — Writ of Error lies after, 106* 

Stabling. See Hortemeat, &c. 

Stamp on Cognovit, in what cases, 50. — On affidavit, 228* 

Stamping document in opponent's possession, 93. 

Statute of Limitations, of issuing process to save, 27. 

Staying proceedings in action on bail-bond, 47, 72. — On pay- 
ment of debt and costs, 63. 

Subpoena, number of names in, 98 — How to serve subpoena, id. 

Summons to stay Proceedings, 63. — To admit, 94, 95, 96.— 
Object of, 95, 96. 

Summons, Writ of, instructions to agent for, 13. — When 
plaintiff or defendant assignee, executor, &c., 14. — 
When against corporation, 16. — Hundred, id, — Costs 
to be indorsed on, 25. — Service of, personally, 29. — 
Where, id. — Showing original, id. — Service on cor- 
poration, id, — Hundred or like district, 30. — City, &cl, 
id, — Indorsement of service, id. — How, id, — Affidavit 
of service, t J.— Form of affidavit, 259. — Proeeeding 
where defendant keeps out of the way. See JHi' 
tringas, — Where plaintiff an infant, 35. 

Summons on Sci. Fa., 208. 

Sunday, defendant may be taken by bail on, 74. — ^Where time 
to plead expires on, 76, 77. 

Supersedeas. See Prisoner, 
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Supposed Residence, to be mentioned in writ of summons/ 15. 

What may be, id. 
Sureties in Replevin Bond, liability of, 173. 
Surgeon's Bill, form of action for, 19, 20. 
Surprise, motion for a new trial on the ground of, 115. 
Surrender. See Bender, 



T. 

Table of Witnesses' Expenses, 99. 

Tavern Expenses of Witnesses, how to be treated, 101. 

Taxation of Costs, on writ of summons, &c., 23. — When at- 
torney to pay costs of taxation, and when not, 23, 24. 
— How to proceed, 62, 
0/ Attorney's Biilf general observations on, 250, &c. — 
Instructions to agent for, 257, 258. 

Taxes, act as to affairs of, notice of action, 4. — Limitation of 
action, id. 

Tenant, service of ejectment on, 135. — Defence by, 155, &c. 

Tenants in Common, demises by, in ejectment, 134. 

Tender of Amends. See Amends, 

Terms, on obtaining time to plead, 61—77. 

Testatum Fi. Fa. See Fieri Facias, 

Testatum Ca. Sa. See Capias ad Satirfaciendum, 

Time to plead, when judge will grant it, 61 — 77. 

Tithe Commutation, notice and limitation of action under act 
as to, 6. 

Tithe Composition, form of actions for, 19, 20. 

Tithes, form of action for not carrying away, 21. 

Titie, slander of, form of action for, id. 

Tolls, forms of action for, 19, 20. 

Tonnage of Groods, forms of action for, id. 

IVespass, action of, for what brought, 18. — List of actions of 
trespass, 22, 23. 

Trial, notice of, 59.— Calculation if cause in time for, 60.— 
Short notice of, 77. — Postponement of, 82. — How 
to obtain it, id, — ^What notice of, where venue in 
London or Middlesex, 83, 84.— For London adjourn- 
ment-day, 86. — Mast be given after peremptory under- 
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Trial— (eofi^MiMd). 

taking, 193. — Countermandiiif, 194.-^ In repleTin, 
171, 175.— New trial. See JlfoKom. 

Trial before the Sheriff, how introdnoed, 108.-^Til wbal oasea 
it mny take place, t4.«^WheB and by whom appBca- 
tion may be made, 108, 109.-^How made, 109.— *In- 
itruetioiis to agent for writ and notice of trial, id. — 
Admission of documents, id, — ^When brief and counsel 
allowed, ul.— What fee allowed, 110. — Sheriff's fees, 
id. — Mode of conducting trial, and what party to begin, 
110,- 111.— Proeeedings subsequent to trial, 112.-*- 
Stay of exeontioa, id, — Motion for new trial, «f.»^ 
Sheriff's notes, id, — ^Form of affidavit Terifying them, 
300. — ^When motion for new trial to be made, 112. — 
Proceedings where new trial granted, 113. 

Trial by Proviso, in what cases, 193. — How to proceed, id. 

Trover, demand before bringing action, 11. — ^What reeoTcr- 
able in, 18. — Form of action of, 21. — Inatructions for 
declaration in, 36. 

Turnpike Act, notice of action uador, 5.^— Limitation of ac- 
tion, id. 



U, 

Undertaking, peremptory. See JndffmetU as in Case of a 

Nonsuit. 
Undertaking to give material evidence, on bringing back 

venue, 59. 
Unliquidated Dami^fes, not necessary to Indorse writ, 24. 
Use and Occupation, fonns of action for, 19, 20. 



V. 

Vacant possession. See Bjeeimint, 
Variance between Writ and Declaration, oooaequaioftof, 16. 
Venditioni exponas, when issued, 131. 
Venue, when local by statute, T.—Changmg venue, 80.~-Who 
may make affidavit, 1 4.— Form of affidavit, 297.— In 



'« 
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Venue — (continued,) 

what cases venue cannot be changed, 80.— Except on 
special grounds, id, — ^Briaging beck, 59. — On what 
condition, id. — Instractions to agent, uL 
^ London or Middlesex, 83. — Object of laying it in, id, 
— ^Times for proceeding, 83, 84. — Bzplanatioa of the 
sitting days, 84. 

Verdict, See Special Verdict, 

Verification, conclusion of pleadings with, 56. — Effect of, id. 

View, proceedings to obtain, 91. — Amount of deposit on, 92. 

W. 

P Wagers, form of action on, 19, 20. 

Wages, forms of action for, id. 

Warehouse Room, forms of action for, 19, 20. 

Warrant of Attorney.— What it is, 210.— Form of, 334.— 
Attestation, 211. — Expense of, 212. — Filing copy, id. 
— Form of affidavit of execution, 336. — Where a year 
and a day old, leave to sign judgment must be obtained, 
213.— How to obtain it, tV^.- Form of affidavit, 336. 
— If ten years old, 213. — How to obtain judgment, id. 
In Ejectment, 140.— Form of, 309. 

Warrant of Justices, demand of perusal and copy, 2. See 
Jnsticea, 

Warrant of Sheriff, granted in London, 46. 

Warranty of Horses, forms of action on, 20. 

Waste, form of action for, 21. 

Wharfage, forms of action for, 19, 20. 

Wife. See Husband and Wife, 

Withdrawing Record, 194. 

Witness, form of action against, for not obeying subpoena, 22. 
— When witness privileged from arrest, 42. — Table 
of allowances for expenses of, 99. — Must pay or allow 
for his own tavern expenses, 101. — ^Where witness a 
prisoner, how to obtain his testimony, 103. — Form of 
the necessary affidavit, 300. — Form of affidavit to ob- 
tain order for attendance of, before arbitrator, 341. 

Work and Labour, forms of action for, 19, 20. 

Writ of Inquiry. See Inquiry. 

V 
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Writ of Sammoiis. See SummotUf Writ of. 
Writ of Capias. See Cetpiai, Writ of. 
Writ of Trial. See TVia/ brfore Sheriff. 
Writ of Posaesaion. See Ejectment, 

Written Instrument, suing defendant on, by initials of Chris- 
tian name, 14. 

Y. 

Year and a day, proceeding where warrant of attorney so old, 
213.— Form of the affidavit, 336.— Where judgment so 
old, 206. 



LONDON: 

WILLIAM STaVKNfl, PRINTER, BRLL TARO, 
TSMPLK BAR. 






1^- 



^■■^ 



> 







